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1. The Parties 

1.1 The Claimant 

1. Club Sportif Sagesse Beirut is a professional basketball club in Lebanon (hereinafter 

“the Club” or “the Claimant”).   

1.2 The Respondent 

2. Mr. Julian Khazzouh is a professional basketball player of Australian-Lebanese 

nationality (hereinafter “the Player” or “the Respondent”).    

2. The Arbitrator 

3. On 18 June 2015, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). Neither of the parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 17 September 2013, the Club and the Player entered into an Agreement (the 

“Agreement”) whereby the Club engaged him for five seasons, starting with the 2013-

2014 season and ending with the 2017-2018 season. 

5. The Preamble of the Agreement underlined the particular nature of this contract insofar 

as the Player was undertaking to play exclusively for the Club for a period of five 
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consecutive seasons, in exchange for which “… the Club already paid the Player 

40,000 USD (Forty Thousand United States Dollars) as incentive for signing this 

Contract”. 

6. Accordingly, the Agreement also contained a number of provisions emphasizing the 

Player’s duty of loyalty and obligations stemming from the foregoing incentive payment 

and the length of the guarantees. For example, article 6/M provided that “The Player 

agrees to be a role model in the Club and the community” and article 9.11 stipulated 

that the Player shall “NOT Retire from playing basketball until this Contract is finished”.       

7. Article 7 of the Agreement provided, among others, that:  

“The Club has the right to penalize the Player with or without any verbal warning for the 
following situations and has the right to retain any of the following amounts from the basic 
salary of the Player: […] 2. Missing a practice or a team meeting, the Club shall retain the 
following amounts: […] The Club has the right to fine the player 2 monthly salaries and/or 
terminate this Contract for the forth [sic] occurrence.”   

8. Article 8 of the Agreement stipulated, among others, that:  

“[…] The Player will have the right to terminate this Contract in the following cases 1. If 
any payment mandated by this Contract be past due more than thirty (30) days provided 
that the Club receives a 5 (five) days written notification demanding such payment from 
the Player or his Agent […]”.  

9. According to the Club, during the 2014-2015 season the Player agreed to waive strict 

compliance with the contractual payment schedule from the outset, i.e. he accepted to 

receive all his monthly salary instalments late between the date of his arrival in October 

2014 and the date of payment of his sixth salary instalment, which was paid on 

3 March 2015 instead of 30 January 2015.    

10. Nevertheless, on 31 March 2015, the Player’s agent sent the Club’s President an email 

indicating “Breach” in the heading under “Subject” and stating the following:  

“I hope you are well. I just wanted to inform you that the club is more than 30 days late in 
paying Mr Khazzouh. Please be so kind to rectify the issue at your earliest convenience”.   
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11. At that point in time, the Player’s February 2015 salary instalment of USD 20,000, 

which was contractually due on 28 February 2015, had not been paid. 

12. An internal memo of the Club from the coach to the Club’s President indicates that on 

4 April 2015, the Player went to the gymnasium but did not practice and told the coach 

he needed to collect his money. 

13. On 6 April 2015, the Player’s agent sent another email to the Club’s President stating: 

 “I am writing to you to inform you that because Mr Khazzouh did not receive his 
scheduled payment due on Feb 28, 2015 and because that breach was not rectified 
within 5 days of receiving the email notification I sent to you (see below), that Mr 
Khazzouh has to exercise his contractual right to terminate his contract, effective 
immediately”. 

14. The Club alleges that on 7 April 2015, at around 3:45 pm, the Player met in Beirut with 

the Club’s General Secretary, Mr. Joseph Absel Massih, together with the assistant 

coach. At this meeting, the General Secretary offered the Player his February 2015 

salary but the latter refused, stating he would not play for the Club any longer unless a 

new contract were signed for the rest of the season. Thereafter, the Player never met 

again or talked to any representative of the Club.  

15. After the meeting, the General Secretary reported its outcome to the Club’s President, 

who, as a result, decided the same day to deposit with a local notary a sum of 

USD 20,000 for the Player, together with a notice informing the latter that he was 

requested to accept this sum as the payment of his February 2015 salary. According to 

the Club, the Secretary General also paid all the other players before that evening’s 

training session.      

16. The same evening, the Club’s President sent an email to the Player’s agent as follows: 

“I inform you that Today, April 7th, as I anticipated to you on my previous email, La 
Sagesse implemented its obligation to make the payment to Julian. However, Julian 
voluntarily refused to accept the payment. Therefore, Club’s obligation to pay him are 
considered to be executed on time, and no breach of contract is accountable to the Club. 
The contract is and remain in full force and in execution of its terms. I am also informed 
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that Julian has not attended the last trainings with the team and that he won’t play the 
game next Thursday. I would like to put you on notice, that in case tomorrow Julian won’t 
regularly attend the training, the club will immediately start disciplinary and legal action 
against him. I personally resent the situation created by you and Julian just few days 
before the beginning of the playoffs. La Sagesse is a serious and honest club, and I won’t 
tolerate any more behaviours and actions which damage deli (sic) the Club”.    

17. Still on 7 April 2015, the Player’s agent replied to the Club’s President:  

“Unfortunately you are choosing to ignore the signed contract that your club had with Mr 
Khazzouh. That contract clearly states that after official notice from me of a payment 
more than 30 days late, that you have 5 days to remedy this. Not 7 days, but 5 days. 
Meaning your payment needed to be executed by 5th of April. This is a very clear and 
simple breach of contract and there is absolutely no grey area whatsoever. I am 
disappointed to hear that you are going to make a futile attempt to claim that you upheld 
your obligations, when unfortunately you did not. The player had every right to terminate 
the contract and he chose to do so. Let the records show, I made an offer to you, to 
Joseph Abdemassih and to Coach Fuad Abuchacra to sit down with me and negotiate an 
all new contract with absolutely no change made to any financial aspect of the original 
one. You have ignored this completely. As a result, you can consider my offer of 
negotiation to a new deal, retracted completely. Mr Khazzouh reserves the right to take 
your club to BAT in order to seek all damages as a result of the clubs negligence”.  

18. At some point between the 7th and 11th of April 2015, the Player left Lebanon and took 

a flight back to his home in Australia. 

19. On 8 April 2015, the Club’s President signed a letter intending to put the Player on 

notice as follows:  

“I am acknowledged that on April 7th you refused to accept the payment of your monthly 
salary, and that you have refused to attend trainings, communicating your intention not to 
play the playoffs. Your conduct is an alleged infringement of the Agreement between you 
and the Club (the Contract). Therefore, you are hereby informed that you will be subject 
to disciplinary action. You are also given notice to attend the meeting with the Club, in 
accordance with Art. 7, par. 6 of the Contract which will take place Thursday 9th of April 
at 11 AM at the president’s Office in Beirut”.   

20. On 9 April 2015, the team played its first playoff game. 

21. On 11 April 2015, the Club’s President responded as follows to the Player’s agent’s 

email of 7 April:  

“I do not acknowledge the content of your last email. I can just reaffirm that the Club 
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implemented its payment obligations, there is no alleged breach of contract which is and 
remains valid and in force. I was informed that Julian has left the Lebanon without 
informing the Club. I am surprised and disappointed by his decision. At the beginning of 
the season, as you remember, notwithstanding his unjustified late arrival in the country, 
and the consequent right of the Club to impose the monetary fine, I decided to close the 
matter and to move on in order to keep him motivated and focused for the rest of the 
season. I personally feel betrayed by him. He left the country despite the binding contract, 
he abandoned the Team during the most important part of the season, compromising the 
chances to win the title. The damage to the Club and to the Team is too big and this time 
I have no choice but to proceed with legal actions against Julian that with his conduct has 
severely infringed the contract. Unless Julian will reconsider his position and will return to 
Lebanon during the next 48h, the Club will promptly commence the procedure before 
BAT. No further notice will follow”.  

22. On 14 April 2015, the Club imposed a USD 40,000 fine on the Player and sent him the 

following corresponding notification by email on 15 April 2015:  

“Following my notice of disciplinary action of April 8th, and considering that you failed to 
meet me on April 9th as notified, and considering that you have left the team and the 
country without authorization, the Club exercises in accordance with Art. 7 of the Contract 
between you and La Sagesse, the right to impose you the fine of 40.000 USD. 
Considering that your salary of February has been deposited to the public notary, and 
considering that you have left the team and the country without cause, the amount of 
40,000 USD cannot be deducted from any amount the Club shall owe to you, therefore 
you are also notified that in case you will fail to pay the amount of 40.000 USD to Club 
within the next five days from today, the Club will undertake legal action against you to 
collect the due money”.  

23. On 22 April 2015, the Club’s President followed up with an email to the Player, stating:  

“Following the email of April 15th, that you have not replied or taken into consideration, 
on behalf of the Club La Sagesse, I would like to inform you that: 1) you have failed to 
pay within the 5 days notice, the monetary fine of 40.000 USD, and therefore La Sagesse 
will undertake legal actions to collect the due amount; 2) The Club today, April 22nd, 
officially terminates with cause the contract with you Club will ask the BAT relief for the 
damages you have caused with your intentional breach of the contract and your conduct”.  

3.2 The Proceedings before the BAT  

24. On 23 April 2015, the Club filed with the BAT a Request for Arbitration and on 24 April 

2015 paid the non-reimbursable handling fee of EUR 4,000.    

25. The Club paid its share of the Advance on Costs and substituted for the Player’s, 
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amounting to a total of EUR 11,988.  

26. On 21 July 2015, the Player filed his Answer and a Counterclaim.  

27. By Procedural Order of 13 August 2015 and in application of the BAT Rules, the 

Player’s Counterclaim was deemed to be withdrawn for lack of payment of the required 

corresponding non-reimbursable handling fee.    

28. By Procedural Order of 25 August 2015, the exchange of written submissions was 

closed and the Parties were invited to file their accounts of costs, which they did on 28 

August (Claimant) and 3 September (Respondent) 2015.    

29. By Procedural Order of 8 September 2015, the Parties were invited to make any 

comments on each other’s statements of costs, however neither did so.   

4. The Positions of the Parties 

4.1 The Claimant’s Position 

30. The Club submits in substance that by refusing to accept the February 2015 salary it 

offered to pay him on 7 April 2015, and soon thereafter abandoning the Club, the 

Player breached the Agreement in a manner which entitled it to put him on notice on 

8 April 2015, then fine him on 14 April 2015 and subsequently terminate the Agreement 

on 21 April 2015, given that he did not remedy the notified breaches within the fixed 

deadlines, by neither meeting with the Club’s President to discuss the matter or 

returning to play with the Club as requested.   

31. In that connection, the Club invokes that the Player had previously agreed to a revised 

schedule of monthly salary payments, that the Player’s agent’s notice of 31 March 

2015 was de facto respected – given that the 5-day contractual period to remedy was 

met by the Club offering to pay the February 2015 salary and putting it in escrow on 7 

April 2015 – bearing in mind that the 5th day of the notice period occurred on a Sunday 
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(non-work day) while the 6th day was a bank holiday; and that the Player’s 

abandonment of the Club occurred at a particularly unfair and damaging moment, i.e. 

just before the team was to begin the playoffs.    

32. The Club argues that as a result – and based on the contractual provisions, the 

jurisprudence of the BAT and the approach adopted by the Court of Arbitration for 

Sport (CAS) in a football case (the principles developed in Matuzalem, to be applied by 

analogy) – it is entitled to collect the fine it issued and to be compensated for the 

damages as set out in its prayers for relief, i.e. to receive a combination of positive 

interest (for the value of the loss of the Player’s services), an indemnification based on 

the harm caused to its sporting interest (linked to the weakening of the team due to the 

unexpected departure of the Player at a strategic point of the season as well as the  

organisational and strategic measures the Club had taken in various manners in 

reliance on his expected presence as a key and expensive player throughout the long 

fixed-term of the Agreement) and compensation relating to the sunk (non-amortized) 

costs of acquisition of the Player.   

33. The Club’s Request for Arbitration of 23 April 2015 included the following Prayers for 

relief:  

“1. That the BAT exercises jurisdiction over the dispute arising from the Contract between 
Claimant and Respondent;  

2. That the BAT President appoints a suitably qualified Arbitrator to preside over the 
matter; 

3. That the matter be determined pursuant to the doctrine of ex aequo et bono in keeping 
with the Rules, customs and practices of the BAT; 

4. That the Arbitrator finds that Respondent has to pay Claimant the sum of at least three 
hundred thirty-one thousand three hundred one U.S. dollars ($331,301), as compensation 
and for damages caused by Respondent’s abandonment of the Team and intentional 
breach of the Contract; This consists of $200,000 for positive interest; $100,000 for sport 
specificity; and $31,301 for unamortized costs of the Contract and continuing interests;  

5. That the Arbitrator finds that Respondent has to pay the sum of at least forty thousand 
US dollar ($40,000), for the monetary fine not paid by Respondent; 
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6. That the Arbitrator awards Claimant all costs of this Arbitration proceedings, including 
handling fees and arbitration expense, as well as a reasonable sum for the attorneys’ 
fees and expenses in accord with the BAT Arbitration Rules 17.3 and 17.4 and the 
practices of this Tribunal, upon the submission of an Affidavit of the attorney’s fees of the 
undersigned counsel for the Claimant, as to the extent of the Claimant’s expenses and 
fees; 

7. Such other equitable and further relief as is just and equitable.” 

4.2 The Respondent's Position 

34. In his Answer, the Player made the following arguments and requests, without 

formulating any other prayers for relief:   

“FIBA looked at the evidence in this case and has already ruled that the contract between 
Julian Khazzouh and La Sagesse Club was validly terminated by Khazzouh. 

In his May 6, 2015 letter to the Secretary General of the Lebanese Basketball Federation 
(see attached), Mr. Benjamin Cohen, the Head of Governance & Legal Affairs for FIBA, 
concluded that “in this case, the information and documentation submitted by both sides 
to FIBA clearly indicate that the contract between the Player and La Sagesse Club has 
been terminated.  Accordingly, there is no longer a validly binding contract between the 
parties and the player must be released to Australia.”  Player therefore was authorized to 
leave Lebanon after Player lawfully terminated his Contract with La Sagesse on April 5, 
2015 in accordance with Article 8 of said Contract. 

In any event, Player’s agent sent Claimant the required 5-day written notification of Club’s 
breach pursuant to Article 8, paragraph 2. 

On March 31, 2015, Player’s agent Daniel Moldovan sent an email message to the Club’s 
President regarding the Club being past due on remitting Player’s February 28th salary 
payment by more than 30 days.  The subject heading at the top of Mr. Moldovan’s email 
says “Breach” which clearly sets forth the context of an Article 8 notice and the 
requirements listed therein.  Mr. Moldovan’s language notably did not say “at your 
convenience” which would mean at a time suitable to the Club 
(http://dictionary.reverso.net/english-definition/at%20your%20convenience).  Instead, it 
was “at your earliest convenience” (emphasis added).  This is a polite way of saying  
“immediately” (http://idioms.thefreedictionary.com/at+earliest+convenience).  Accordingly, 
there was no waiver at all of the 5 day cure period as Mr. Moldovan demanded immediate 
payment. 

Claimant did not cure within the 5 day notice period because more than 5 days elapsed 
before Claimant tendered payment. 

Notice was sent to Claimant on March 31, 2015.  Five days thereafter elapsed on 
Sunday, April 5.  The language in Article 8 relating to past due payment, as opposed to 
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relating to non-economical matters as indicated in Article 8, paragraph 2, does not say 
5 working days to cure, it just says 5 days.  Claimant does not contest this but instead 
makes the argument that when the period expires on an “official holiday or a non-
business” day, the period is extended until the first “business” day that follows.  Claimant 
provides no case law that backs up its claim that this is a “general principle of law, 
universally acknowledged, and adopted in all jurisdictions, national and international.”  
Rather, Claimant merely makes reference to a number of organizations which have set 
their own deadline rules governing their proceedings.  Courts of law, however, have 
interpreted contractual deadlines that expire on a weekend or holiday in a strict fashion.  
The leading case on this matter comes from the influential U.S. Circuit Court of Appeals 
in the Seventh District which affirmed in 2007 a Northern District of Illinois case, Certain 
Underwriters at Lloyd’s London v. Argonaut Insurance Co. (444 F. Supp. 2d 909). In 
Argonaut, the arbitration agreement called for either party to appoint an arbitrator “within 
thirty days after receipt of written notice” from the other party requesting it to do so.  
Litigation arose regarding the interpretation of the term “thirty days.”  One party argued 
that “thirty days” did not mean thirty days if the thirtieth day fell on a weekend or holiday.  
The other party argued, and the Court agreed, that thirty days means thirty days 
regardless of what day of the week the thirtieth day fell on.  The Court held that when the 
expiration day falls on a Saturday, Sunday or holiday “the parties will be bound 
nonetheless to comply with the deadline for which they bargained.” 

The District Court’s reasoning for its ruling was that inconsistencies and ambiguity could 
arise by having extensions for “holidays” or “weekends.”  A country, a region, a city, a 
religion or sector (such as banking) can each have its own holidays or weekends.  In our 
case, for example, Monday, April 6, which is Catholic Easter, is not an official public 
holiday in Lebanon (see http://www.worldtravelguide.net/lebanon/public-holidays) but it is 
a bank holiday (see http://www.abl.org.lb/officialholidays.aspx?pageid=168).  Claimant, 
however, says in its BAT submission that April 6 was a “legal holiday.”  Claimant also 
says the first “business day” after April 5 was April 7. It is ambiguous whether “business 
day” means a day when banks are open or whether it means any day that is not an 
official public holiday. 

The Court also recognized a distinction between acts required to be performed on a 
particular day as opposed to by a particular day and was more lenient where a party was 
contractually bound to act only on a particular day as opposed to having a span of time in 
which to perform.  So, for example, if Claimant had to make payment under the contract 
only on Sunday April 5, it would not be able to perform its obligation on that day even if it 
wanted to as banks are closed.  However, in this case, Claimant had 5 weeks—from 
February 28 to April 5—to make payment but it chose not to, waiting to what it thought 
was the last possible moment to do so. 

Claimant is a sophisticated party to the contract having had significant experience in 
negotiating contracts with its players over the years.  It could have negotiated a contract 
in this case where there is an extension for a specific holiday or weekend day.  Or, it 
could have paid Respondent before that holiday or weekend.  Claimant did neither and 
instead is blaming Respondent for Claimant’s failure to do so.  

As discussed above, Respondent validly terminated his Contract pursuant to Article 8 and 
did not intentionally breach the Contract to obtain his Letter of Clearance (LOC). 
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Claimant misreads Article 12 of the Contract in its BAT submission.  The termination has 
to be “legitimate,” otherwise the Club had the right under Article 12 not to cause the 
issuance of the LOC.  Article 12 states that in the event of Player’s breach “the Club is 
solely responsible for deciding whether to issue the LOC to the Player and in this case 
provisions of Article 8 shall apply.” 

Even if there was an intentional breach by Respondent, the damages claimed by 
Claimant have no basis in law or fact. 

It is commonly acknowledged in the law of damages that compensatory damages need to 
be definite, quantifiable, and a direct result of a party’s breach.  These damages are to 
make the injured party whole again, not more or less. The burden of proof in this regard is 
on the Claimant.  Here the damages claimed by Claimant do not meet these legal 
standards.  Claimant had no costs of replacing Mr. Khazzouh with another player since it 
did not replace him. Not only that, Club saved money by not paying out Mr. Khazzouh’s 
salary for the remainder of the season!  Moreover, Club has not shown any monetary loss 
as a direct result of Player’s departure in terms of sponsors lost, budgets being negatively 
affected etc.  In terms of on-court performance, the Club still had a successful playoff run, 
easily winning (3-1) the quarterfinals as it did the previous season, and thus making it to 
the semifinals of the League Championship.  Claimant nevertheless points out that the 
team became “weaker,” but even if that were the case, there can be all sorts of reasons 
(e.g. injuries of other players, coach’s poor decisions, etc. etc.) for a club not performing 
as well as before that have nothing to do with the contributions of a particular player.  
Simply put, Club has not proven a direct cause and effect between Player’s absence and 
the Club suffering on or off the court as a result. 

Rather than meeting the legal tests described above, Claimant heavily relies on the tests 
laid out in the Matuzalem decision.  It should be noted, however, that Matuzalem was 
annulled and overturned by the Swiss Federal Supreme Court in 2012!   Nevertheless, as 
applied, those tests and the numbers used in utilizing them (e.g. six months of player’s 
wages), are arbitrary and do not measure actual resulting damages.  Also in conclusory 
fashion, Claimant comes up with its own arbitrary formula for valuing the playoffs vis a vis 
the regular season and then uses this formula to determine both “positive interest” and 
“sport specificity” damages.   

Player is not liable for any fines imposed by Club under their contract since Player was 
legally justified in leaving Club after April 5 since Player lawfully terminated their contract 
on that date. 

Moreover, even if Player did not lawfully terminate, Article 8 of the Contract says that in 
the event of non-payment, the Player may, from the fifteenth (15th) day of non-payment, 
refrain from practicing and/or playing for the Club until all such outstanding payments 
have been made.  “The Club is hereby prohibited from suspending, fining, or otherwise 
punishing the Player for exercising this right.”  Club, accordingly, had no right to fine 
Player $40,000 given that it was more than 15 days late in paying.  To date, Club still has 
not paid Player the February 28th salary payment.  Club does not need Player’s consent 
to pay him by wire transfer which is the required form of payment under Article 3 of the 
Contract.  It could simply just wire the money to his account.  
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[Followed by his counterclaims which were deemed withdrawn]”.  

5. The Jurisdiction of the BAT 

35. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

36. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

37. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA1. 

38. The Club is invoking the jurisdiction of the BAT over the dispute on the basis of the 

arbitration clause contained under article 14 of the Agreement, which reads as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the FIBA 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties’ domicile. The language of the arbitration shall be English. The 
arbitrator shall decide the dispute ex aequo et bono. The losing party shall be responsible 
for all of its and the winning party’s legal and other costs associated with this arbitration”  

39. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

40. With respect to its substantive validity, the Arbitrator considers there is no indication in 

the file that could cast doubt on the validity of the arbitration agreement under Swiss 

law (referred to by Article 178(2) PILA). 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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41. Furthermore, the subject matter of the dispute between the Parties falls within the 

scope of the arbitration agreement and the Player has not objected to the jurisdiction of 

the BAT.  

42. For the foregoing reasons, the Arbitrator finds that he has jurisdiction to adjudicate the 

Club’s claims against the Player.  

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

43. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection.  

44. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

45. Article 13 of the Agreement provides that it shall be governed by Lebanese law, i.e. the 

laws of the country in which the player was residing and playing. Article 14, on the 

other hand, provides that any dispute arising from or related to the Agreement shall be 

decided by the Arbitrator “ex aequo et bono”.  

46. It is therefore a matter of interpretation of the Agreement to determine how deciding the 

case ex aequo et bono fits with the reference to Lebanese law.   

47. The Arbitrator considers that, in the present case, the Parties’ common intention was to 

account for the mandatory rules of local labour law (in this case Lebanese law) to 

regulate matters such as working hours, safety, insurances, etc. as long as they did not 
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become contentious, but that any disputes deriving from the performance of the 

Parties’ obligations under the Agreement would be decided ex aequo et bono if 

submitted to the BAT.  

48. That such was the Parties’ intent is confirmed by the fact that in its Prayers for relief, 

the Club requested “That the matter be determined pursuant to the doctrine of ex 

aequo et bono in keeping with the Rules, customs and practices of the BAT”, while in 

his Answer the Player neither contested the Club’s position that the dispute should be 

decided ex aequo et bono, nor invoked or made reference to Lebanese law in any 

manner but pointed to case law from other sources.    

49. Consequently, in keeping with the Parties’ foregoing choice, the Arbitrator shall decide 

ex aequo et bono the claims brought by the Club against the Player. 

50. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19692 (Concordat),3 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.4 

51. It is generally considered that the arbitrator deciding ex aequo et bono receives: 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

3  KARRER, in: Basel commentary to the PILA, 2nd ed., Basel 2007, Art. 187 PILA N 289. 
4  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
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case at hand”.5 

52. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law.” 

53. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

54. As a preliminary matter, the Arbitrator notes that the Player’s counterclaim was 

deemed withdrawn due to the non-payment of the corresponding non-reimbursable 

handling fee. Consequently, the counterclaim shall not be addressed.  

55. Essentially the Club is claiming that the Player breached his contractual duties by 

abandoning the Club, and that it was therefore entitled to apply a disciplinary sanction 

in the form of a USD 40,000 fine and ultimately terminate the Agreement for cause and 

request damages as compensation. Inversely, the Player is arguing that the Club 

breached the Agreement first by paying his February 2015 salary late and by not curing 

such breach in a timely manner, with the consequence that he was contractually 

entitled to terminate the Agreement and leave the Club.    

56. Thus, the initial question to assess is whether the Club breached its duties in a manner 

that entitled the Player to leave the Club in early April 2015.   

57. In light of the evidence adduced, the Arbitrator finds that, for a combination of the 

following reasons, that is not the case, i.e. the Club’s behaviour did not warrant the 

Player’s reaction or contractually justify it: 

                                                

5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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• It is uncontested that practically from the beginning of the 2014-2015 season, 

the Club was late in paying the Player his salary instalments, which means that 

when his agent put the Club on notice on 31 March 2015, the monthly delays 

had been occurring already for five months.   

• Despite those late payments, the Player has neither contended nor filed any 

evidence that he ever complained about those prior delays in payment or put 

the Club on notice in any form in that connection.  

• Therefore, even if the Parties did not expressly agree on a revised schedule of 

salary payments (as the Club has invoked but not proven), the Club was 

entitled to at least believe in good faith that the Player had a certain 

tolerance/lenience in practice for the delayed payments, and was not deeming 

them to represent a repetitive/cumulative breach of contract which would be 

sanctioned.  

• Hence, if the Player decided at some point to change his approach and become 

stricter about the matter of timely payment (as he was contractually entitled to 

do), to be fair this change of position/attitude needed to be stated very clearly 

and leave the Club a reasonable period of time to adapt.  

• Based on the evidence adduced, the Arbitrator finds that the Player failed in 

both respects: The email notice of 31 March 2015 apparently came out of the 

blue so to say, and it neither stated clearly what breach was being invoked nor 

in particular what time period was being fixed for the Club to cure the breach or 

what the consequences would be if the notice were not met (the possible 

termination of the Agreement was not mentioned at all). 

• Given the history of late payments, the absence of prior formal notices in that 

connection and the apparent financial difficulty the Club was regularly having in 

paying the team’s salaries (not only the Player’s) in a timely manner, the 

agent’s formulation of the notice – when he stated “Please be so kind to rectify 

the issue at your earliest convenience” – could be understood in good faith by 

the Club to mean something equivalent to “as soon as reasonably possible”, 

rather than interpreted as an implicit reference to the strict 5-day notice/cure 
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period stipulated in article 8 of the Agreement. This is even more true if one 

bears in mind that the delayed payment of the previous two monthly instalments 

(salaries contractually due in December 2014 and January 2015), which 

apparently did not give rise to any formal notices from the Player, had both 

been paid more than 30 days late, while the February 2015 salary was just over 

one month late in payment when the 31 March 2015 notice was given to the 

Club.   

• In that relation, it is also noteworthy that it is a common principle of contract law 

that notices of breach of such type, i.e. intending to trigger the right to 

terminate, must clearly and precisely formulate the reasons for the notice, the 

exact length of the period fixed/allowed to cure the alleged breach and the 

consequences of non-curing, in order to be fair and just; otherwise the counter 

party cannot know how to behave and what to expect. 

• Thus, the Arbitrator finds that the notice of 31 March 2015 was invalid to the 

extent it was intended to be a five-day notice period allowing termination, since 

it could not in good faith be understood or interpreted as such by the Club in the 

circumstances and given its wording.  

• Moreover, whether or not one considers that the Sunday and the bank holiday 

(the Monday) included in the alleged 5-day notice period should count, the 

Arbitrator finds that the evidence tends to demonstrate that the Club reacted 

quite swiftly and fairly, since by Tuesday, 7th of April 2015, i.e. within seven 

days, its Secretary General was meeting with the Player and had offered him 

the February 2015 salary payment he was requesting, in conjunction with it 

paying the rest of the team certain late salaries. In other words, de facto the 

Club rapidly remedied the invoked breach and acted fairly by directly and 

personally dealing with the Player.  

• Finally, another important factor in this case when determining what is fair and 

just, with respect to the Parties’ respective behaviour at the time, is the 

particular nature of the Agreement and the context within which it was signed. 

• The preamble as well as various provisions of the Agreement make it clear that 
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the Club’s purpose was to engage the Player as a special player for a very long 

fixed term (five seasons), and that in exchange for the consideration he would 

receive therefore (an upfront incentive payment, a high salary with a large part 

of it being paid upfront at the beginning of each season, numerous fringe 

benefits, a five-year guarantee, etc.) he was expected to also be a role model of 

a sort (see article 6) and to guarantee his services exclusively to the Club for 

that period; article 9.11 of the Agreement even going so far as to stipulate that 

he would not retire from basketball during the contractual fixed term.  

• In other words, the extensive guarantees and benefits the Player was receiving 

were in exchange for the undertaking that he would be faithful to the Club over 

a long period of time and devote his professional activity to the Club in a lead 

role. 

• Whether or not such form of contract is viable in practice and to what extent 

such long guarantees may be upheld remains open to question (since e.g. just 

as a player’s guaranteed rights are affected by the duty to mitigate, one can 

imagine that the loss of a player by a Club might need to be mitigated by the 

duty to seek the engagement of an equivalent player) and need not be 

addressed here; nevertheless, the Arbitrator finds that in such context the 

Player had an additional implied duty of loyalty to the Club not to make a radical 

and unexpected move of the type he took by (unclearly and without any prior 

forewarning) putting the Club on very short notice, refusing its diligent offer to 

perform and leaving the country nearly immediately without informing the Club 

or leaving any room for further negotiation. Given the particular nature and 

wording of this Agreement, the Club was entitled to believe in good faith and 

expect that the Player would not behave in such manner, and it was not just 

and fair for him to do so.                     

58. For the above reasons, deciding ex aequo et bono, the Arbitrator finds that Player’s 

notice of 31 March 2015 was inappropriately worded to achieve the result being 

invoked (the right to terminate the Agreement immediately beyond 5 April 2015) and 
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was not implemented in a fair manner by the Player, meaning that the non-payment of 

his February salary by 5 April 2015 did not, in the circumstances, entitle him to 

terminate the contract on 6 April 2015 and very shortly thereafter leave the country; 

with the consequences that by doing so he in effect abandoned the Club and breached 

his contractual duties, in addition at a stage in the season which was particularly 

delicate since the Playoffs were beginning.   

59. For the same reasons, the Arbitrator also finds that the Club’s decision to put the 

Player’s February 2015 salary at his disposal in escrow (when he refused to accept 

payment), to put the Player on notice to meet with the President and return to the Club, 

to fine him and to ultimately terminate the Agreement because he did not return as 

requested, were fair and just actions as well as contractually justifiable.  

60. Given the Player’s contractual liability as determined above, the question therefore 

remains what sanctions the Club was entitled to adopt and what damages it is entitled 

to claim.  

61. Deciding ex aequo et bono, the Arbitrator finds that, in the circumstances of this case, 

the matter of the disciplinary sanction in the form of a USD 40,000 fine and the 

question of damages are linked as far as providing the Club with fair and just 

compensation for the Player’s abandonment of the Club.  

62. Concerning the fine, although, according to the wording of article 7.2 of the Agreement, 

the Club in principle would only be entitled to apply a disciplinary sanction of 

USD 40,000 on the fourth occurrence of the Player not attending practice or a team 

meeting, the Arbitrator finds that in the circumstances it was clear that after not 

attending the understandably urgent meeting of 8 April 2015 fixed/required by the 

President of the Club, the Player was intending to never return to the Club despite the 

latter’s request/offer in that relation, meaning that in effect the purpose for which this 

clause provided a USD 40,000 fine in case of “final” disobedience (leading to the Club’s 

right to terminate) was met. Furthermore, given the absence of a general liquidated 
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damages clause in the Agreement and the difficulty for a club to negotiate such a 

clause in practice, the Arbitrator finds, deciding ex aequo et bono, that the right of the 

Club to simultaneously fine the Player USD 40,000 under article 7.2 and/or terminate 

the Agreement may be interpreted and treated as a form of right to liquidated damages 

and not only as sanction. Thus, in this case, the Arbitrator finds that the amount of the 

USD 40,000 fine decided at the time by the Club and claimed by it in this proceeding 

shall be admitted as part of the damages that the Player will be ordered to pay for his 

breach of abandoning the Club.   

63. With regard to other damages being claimed by the Club, it must in principle prove their 

existence and quantum as well as the causality link with the breach of contract.   

64. The question therefore remains whether the Club has sufficiently proven the existence 

and quantum of the damages it is claiming.   

65. In that relation, it is noteworthy that it is not uncommon under rules and principles of 

damage law to allow a judge or arbitrator some discretion in evaluating the quantum of 

the damage if the exact amount cannot be established because the nature of the 

damage or the circumstances render the proof particularly difficult.  

66. Furthermore, in keeping with the jurisprudence of the BAT, the Arbitrator finds that the 

ex aequo et bono clause in the Agreement allows for a special indemnity to be fixed as 

compensation for damages, in order to adequately compensate a party that has 

convincingly evidenced the existence of damages, while at the same time its nature 

and/or the particular factual circumstances surrounding the damaging event(s) make 

the substantiation of the amount difficult or impossible.  

67. Therefore, rather than relying by analogy on the jurisprudence of CAS cases relating to 

football as invoked by the Club, or on the case-specific reasoning derived therefrom 

and adopted by the BAT Arbitrator in BAT case 0436, the Arbitrator shall decide what 

he considers fair and just to allow as damages in the particular circumstances of this 

case, in addition to the USD 40,000 which is being admitted as compensation, for the 
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reasons explained above, in relation to the fine.   

68. Here, the Arbitrator finds that no so-called “positive damages” have been established, 

since the Club neither paid the Player nor a replacement player after his departure and 

it is very difficult to determine with any degree of certainty what impact his non-

participation in the playoffs had on the team’s results and even less what negative 

financial impact may have stemmed therefrom, while at the same time the Club has not 

adduced any evidence regarding the existence or quantum of any such type of 

damage.  

69. Furthermore, it is not self evident that the amount of salary the Club would have had to 

pay the Player until the end of the season (but did not pay) is a logical and fair measure 

for damages based on a so-called “Sporting interest”. Consequently, the amount the 

Club is claiming in that respect will not be admitted as such.   

70. Instead, the Arbitrator finds it fair that in addition to obtaining USD 40,000 in 

compensation for the fine it applied, the Club receive a sum of damage which accounts 

for the fact that the particular content of this Agreement implied a duty of the Player to 

be faithful to the Club for an extensive period of time and led the Club’s management to 

rely on this expectation when planning and organizing the team’s composition and 

activities.    

71. The Arbitrator finds that the fairest and most reasonable means of doing this it to admit 

a further USD 40,000 as damages, corresponding to the total amount the Club paid 

upfront to the Player as an incentive for him to sign a long-term contract with the Club 

(as stipulated in the preamble to the Agreement), i.e. the amount the Club paid in 

reliance on the understanding that he would be faithful in his undertaking to remain with 

the Club and be a role model for a long period of time. The Club invoked this form of 

damage under the name of “acquisition costs”.   

72. Thus, in sum and for a combination of the different foregoing reasons, the Arbitrator 

finds it fair and just that the Club’s total claim of USD 371,301 (= USD 331,301 + 
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USD 40,000) (covering the amount of the fine and the three categories of damage 

being invoked by it) be admitted in a amount of USD 80,000; the additional amount of 

claimed damage being rejected.  

73. Given the equitable nature of the compensation thus fixed by the Arbitrator, it shall bear 

interest at 5% per annum from the date of this award.   

7. Costs  

74. Article 17.2 of the BAT Rules provides that the BAT President shall determine the final 

amount of the costs of the arbitration. Accordingly, on 30 September 2015 – taking into 

account all the circumstances of the case, including the time spent by the Arbitrator, 

the complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR  8,765.00. 

75. Article 17.3 of the BAT Rules stipulates that:  

“The award shall determine which party shall bear the arbitration costs and in which 
proportion. In addition, as a general rule, the award shall grant the prevailing party a 
contribution towards its reasonable legal fees and other expenses incurred in connection 
with the proceedings and, in particular, the costs of witnesses and interpreters. When 
deciding on the arbitration costs and on the parties’ reasonable legal fees and expenses, 
the Arbitrator shall primarily take into account the relief(s) granted compared with the 
relief(s) sought and, secondarily, the conduct and the financial resources of the parties”. 

76. Given the foregoing rule and the fact that the Club prevailed in the essence of its claim 

that the Player breached his contractual obligations by abandoning the Club, including 

at an awkward moment, and thus caused it damages, while at the same time only a 

portion of the damages claimed was awarded, the Arbitrator finds that the Player shall 

bear his own legal fees and expenses, as well as 75% of the costs of the arbitration 

and 50% of the Club’s reasonable fees and expenses.   

77. Given that the Club has paid a total of EUR 11,988.00 in advances on arbitration costs, 

whereas the Player paid none, as well as a non-reimbursable handling fee of 



 

 

 

 

 

 

Arbitral Award  23/24 
(BAT 0702/15) 
 
 

EUR 3,988.00 (which will be taken into account when determining the Club’s legal fees 

and expenses), the Arbitrator decides that in application of Articles 17.3 and 17.4 of the 

BAT Rules:  

(i) BAT shall reimburse EUR 3,223.00 to the Club, being the difference between the 

costs advanced by it and the arbitration costs fixed by the BAT President. 

(ii) The Player shall pay EUR 6,573.75 to the Club, being 75 % of the difference 

between the Advance on Costs paid by the Club and the amount that will be 

reimbursed to it by the BAT. 

(iii) The Player shall pay to the Club EUR 6,154.00 as a contribution to its reasonable 

legal fees and other expenses, representing 50% of the non-reimbursable 

handling fee and of the Club’s legal fees. The total amount awarded does not 

exceed the maximum compensation stipulated in Article 17.4 of the BAT Rules for 

cases of this value. 
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8. AWARD  

 For the reasons set forth above, the Arbitrator decides as follows: 

1. Mr. Julian Khazzouh shall pay to Club Sportif Sa gesse Beirut an 
amount of USD 80,000.00 as compensation, plus inter est on such 
amount at 5% per annum from the date of this award onwards.   

2. Mr. Julian Khazzouh shall pay Club Sportif Sages se Beirut an amount 
of EUR 6,573.75 as reimbursement of its arbitration  costs. 

3. Mr. Julian Khazzouh shall pay Club Sportif Sages se Beirut an amount 
of EUR 6,154.00 as a contribution to its legal fees  and expenses. 

4. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 7 October 2015 
 

 
Quentin Byrne-Sutton  

(Arbitrator) 


