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1. The Parties 

1.1 The Claimants 

1. Mr. Jermaine Anderson is a professional basketball player (hereinafter “the Player” or 

“Claimant 1”). 

2. Mr. Aaron Reilly is a professional basketball agent (hereinafter “the Agent” or 

“Claimant 2”).   

1.2 The Respondent 

3. KK Cibona Zagreb is a professional basketball club in Croatia (hereinafter also referred 

to as “the Club” or “the Respondent”).   

2. The Arbitrator 

4. On 23 March 2015, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). None of the parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

5. On 15 November 2012, the Club and the Player entered into an employment 

agreement for the 2012/2013 season (the “Agreement”).   

6. In an appendix to the Agreement, the Club undertook to pay the Agent a fee of 
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USD 3,900 to be paid on 15 January 2013.   

7. On 21 November 2012, in accordance with clause 3 of the Agreement, the Player was 

subject to a medical examination. It produced results indicating [signs of illness].  

8. On such basis, the Club proposed that the Player undergo a further medical 

examination (as was provided for in clause 3 of the Agreement) but requested that he 

sign a declaration stating that the Club would be entitled to terminate the Agreement if 

the medical test was not passed.   

9. On 23 November 2012, the Player and his Agent signed the declaration (“the 

Declaration”) stating that:  

“[…] all sides agree that contract can be determinate (sic) within the period of next 10 
days, until the 3th (sic) of December 2012, while the (sic) another round of physical 
examination (his blood and urine test) will be done. If the player passes this physical than 
(sic) the contract becomes valid, otherwise it will be terminated by the club”.   

10. Because those further tests also showed various [signs of illness] and taking into 

account the opinion of its doctor, the Club terminated the Agreement on 3 December 

2012. 

11. As a result, the Player left the Club and on 6 December 2012 signed a contract with a 

German club.   

3.2 The Proceedings before the BAT  

12. On 28 January 2015, the BAT received a Request for Arbitration filed by the Claimants. 

The non-reimbursable handling fee of EUR 2,000 was paid in two parts in February 

and March 2015.     

13. The Claimants and the Respondent each paid their share of the Advance on Costs, 

amounting to a total of EUR 10,000.  
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14. On 8 April 2015, the Respondent filed its Answer.  

15. Thereafter, a second exchange of submissions was fixed and, in keeping with the 

relevant procedural orders, the Claimants filed a reply and the Respondent a rejoinder 

as well as answering a question from the Arbitrator.   

16. By Procedural Order of 29 May 2015, the exchange of written submissions was closed 

and the Parties were invited to file their accounts of costs, which they did.   

17. By correspondence of 5 June 2015, the Parties were invited to make any comments on 

each other’s statements of costs, however neither did so.   

4. The Positions of the Parties 

4.1 The Claimants’ Position 

18. The Player submits in substance that the Club terminated the Agreement without good 

cause and that, as damages, he is therefore entitled to the difference between his 

outstanding salary due under the Agreement for the 2012/2013 season and the lower 

amount he earned as mitigation when subsequently playing for a German club. 

19. In that connection, the Player argues that the allegedly failed medical examinations 

were merely a pretext invented by the Club to terminate his contract and engage a 

different player, this being established by various medical opinions (adduced by the 

Player as evidence in these proceedings) given by doctors at the time of the 

termination and shortly thereafter, which concurred in considering that the [signs of 

illness] invoked by the Club to terminate the contract were only a common sign of 

earlier infections having produced antibodies and not of an existing [illness].    

20. Concerning the Club’s financial situation and its objection that the claims are barred 

because they were made too late, the Claimants submit:  
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“In Respondents email sent to the BAT on the 28th of April the Respondent uses the 
“Verwirkungs principle” and blames the claimant for not taking action within a “significant 
period of time”. There are widespread differences in the various legal systems in relation 
to the legal nature of the concept of “Verwirkung”, so this is not set in stone. Moreover, 
claimant had good reasons to wait with his claim. First of all claimant had to wait for the 
season to finish before he could calculate the damage he had suffered. Claimant signed 
with a team in Germany (Braunschweig) after respondent had terminated the agreement. 
Braunschweig did not make the German play offs during the 2012/2013 season and 
therefore Claimant was free to find another club as early as April. Several international 
leagues are starting in February/March and run all the way to September. Claimant was 
hoping to find a team in one of those leagues and add that money up to what he had 
already earned with Braunschweig. Unfortunately it didn’t happen. After the 2013 summer 
Claimant and his agent relied on the local agent Dusko Miskovic for the correspondence 
with the Respondent. Claimant also reached out to the club through a lawyer named Dimi 
Papadopolous, but there was never a response from the Respondent. While 
communicating with the club on behalf of the Claimant Mr. Miskovic also explained that 
Cibona was in great financial difficulty at the beginning of the 2013 season and it was 
unclear if the club would continue the season or go bankrupt. The situation was very 
unstable and unclear [...]. The only thing that was absolutely clear was that Cibona had 
no money at all. For the Claimant that meant that he would most probably have to pay all 
BAT costs by himself (including respondent’s part) and if the award was in his favor, the 
respondent wouldn’t be able to honor it. It was better to wait for the situation around 
Cibona to clarify, especially since they had Dario Šarić under contract and were rumored 
to try to sell his contract to the highest bidder. In the summer of 2014 Dario Šarić was 
drafted by NBA club Orlando Magic. Afterwards he signed with Turkish team Efes Pilsen. 
Since Šarić had a multi-year contract with Cibona, the Croatian club received a significant 
buy-out from Efes Pilsen. This buy-out is rumored to be $ 1.200.000. Šarić is the biggest 
talent of his generation outside the USA. It was at the beginning of the 2014/2015 season 
that Cibona received this money and that Claimant started to prepare his BAT case 
against the club”. 

21. The Agent submits in substance that as a consequence of the termination of the 

Player’s contract he was not paid his fee either, which remains contractually due and 

he should be paid the difference between such fee and the one he received in 

connection with the Player’s contract with the German club.    

22. The Claimants’ Request for Arbitration received by the BAT on 28 January 2015 

included the following Prayers for relief:  

“Claimant 1 requests:  

$ 35, 000 in salary (difference between $ 43,000 and $ 78,000) 

Non-refundable BAT handling fee  
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All BAT related costs.  

Legal Fees  

Claimant 2 requests:  

$ 3, 500 agent fee (difference between $ 4,300 and $ 7,800) 

Non-refundable BAT handling fee  

All BAT related costs  

Legal Fees” 

4.2 The Respondent's Position 

23. The Club submits in substance that the Player’s two successive medical examinations 

revealed signs of an [illness], which the latter had not mentioned and to which the Club 

could not risk exposing the other members of the team; and that therefore, in keeping 

with the terms of the Agreement and the related Declaration signed on 23 November 

2012, it was entitled to terminate the Agreement for cause on 3 December 2012. 

24. In addition, the Club submits that the claims are time barred in any event given the very 

long period during which the Claimants failed to contest the termination in any manner 

or put the Club on notice of any claims. In that connection, the Club also argues that it 

is only opportunistically that the Claimants decided to file a claim with the BAT upon 

hearing accounts in the media about alleged earnings made by the Club from a 

transfer, which the Club contests was lucrative while invoking the fact that in January 

2015 it was subject to compulsory pre-bankruptcy settlement proceedings under 

Croatian law, obliging all creditors to register their claims (which the Claimants failed to 

do) and preventing any payments linked to debts arising before the proceedings from 

being made.        

25. The Club’s Answer included the following prayers for relief: the “… Arbitrator is 

requested to reject the Claims against the Respondent in its entirety and to impose on 

the Claimants Respondent’s legal fees, BAT’s fees and all other costs incurred by the 
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Respondent in connection with this proceedings”.   

5. The Jurisdiction of the BAT 

26. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

27. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

28. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA1. 

29. The Claimants are invoking the jurisdiction of the BAT over the dispute on the basis of 

the arbitration clause contained under clause 12 of the Agreement, which reads as 

follows:  

“Any dispute arising from or related to the present Contract shall be submitted to the FIBA 
Arbitral Tribunal (FAT) in Geneva, Switzerland, and shall be resolved in accordance with 
the FAT Arbitration Rules by a single arbitrator appointed by the FAT President. The seat 
of the arbitration shall be Geneva, Switzerland. The arbitration shall be governed by 
Chapter 12 of Swiss Act on Private International Law (PIL), irrespective of the parties’ 
domicile. The language of the arbitration shall be English. The arbitrator shall decide the 
dispute ex aequo et bono.”  

30. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

31. With respect to its substantive validity, the Arbitrator considers there is no indication in 

the file that could cast doubt on the validity of the arbitration agreement under Swiss 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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law (referred to by Article 178(2) PILA). 

32. Furthermore, the subject matter of the dispute between the Parties falls within the 

scope of the arbitration agreement and the Respondent has not objected to the 

jurisdiction of the BAT (previously designated as “FAT” – see Article 18.2 of the BAT 

Rules).  

33. For the foregoing reasons, the Arbitrator finds that he has jurisdiction to adjudicate the 

claims against the Club. 

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

34. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection.  

35. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

36. Furthermore, clause 12 of the Agreement includes a sentence providing that if and 

when a dispute between the parties is submitted to the BAT: “The arbitrator shall 

decide the dispute ex aequo et bono”.  

37. Consequently, in keeping with the Parties’ foregoing choice, the Arbitrator shall decide 

ex aequo et bono the claims brought against the Club. 
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38. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19692 (Concordat),3 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.4 

39. It is generally considered that the arbitrator deciding ex aequo et bono receives: 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.5 

40. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law.” 

41. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

42. The first question to address is whether, as the Respondent argues, the claims may be 

deemed barred due to the period of time which elapsed between the date of 

termination of the Agreement (3 December 2012) and the date when a Request for 

arbitration was received by the BAT from the Claimants (28 January 2015), i.e. a period 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

3  KARRER, in: Basel commentary to the PILA, 2nd ed., Basel 2007, Art. 187 PILA N 289. 
4  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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of a little more than two years.  

43. In that connection, BAT jurisprudence has held that in certain circumstances it is fair to 

consider, when deciding ex aequo et bono, that a claim is time barred, but that all the 

relevant facts of each case will determine the solution to adopt (see e.g. BAT cases 

107/10 and 0121/10).  

44. In this case, deciding ex aequo et bono and bearing in mind all the relevant 

circumstances invoked by the parties and the evidence adduced, the Arbitrator finds 

that principles of fairness and justice require, for the following reasons combined, that 

the claims be deemed time barred:  

• In the context of the professional basketball world, two calendar years which span 

nearly two-and-half basketball seasons (most of the 2012/2013 season, the entire 

2013/2014 season and half of the 2014/2015 season) is a very long period of time 

to withhold a court/arbitration claim if no actions are taken during such period to put 

the other party on notice of breaches of contract/corresponding claims or at least to 

reserve rights. 

• Although the Claimants have filed some evidence that they questioned the Club’s 

medical assessment at the time of the termination (in late November/early 

December 2012), they neither alleged nor filed any evidence that they formally 

contested the termination when it occurred or put the Club on notice in that 

connection. 

• On the contrary, the Player acknowledges that for a long period and after signing a 

contract with a new club within a week from the termination on 3 December 2012, 

i.e. for a period extending until the end of his new club’s 2012-2013 season, he did 

not put the Respondent on notice in any manner; indicating that this was because 

he was waiting to determine how much damage would remain after mitigation with 

new salaries earned.  

• The fact of trying to mitigate does not detract from the requirement and necessity of 

contesting unjust termination and of putting the breaching party on notice that any 
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resulting/remaining damages will be claimed, since these are very simple measures 

to take and serve the important function of informing the opposing party that the 

situation is not being accepted. 

• Otherwise, in particular in a fast moving and mobile market for players such as the 

professional basketball market, the other party (in this case the Respondent) may in 

good faith draw the conclusion that the party whose contract was terminated has 

accepted the termination as valid or has renounced to claim damages because 

equivalent opportunities/replacement revenues have been found elsewhere. 

• Furthermore, as was held in BAT case 0121/10: “It is obviously a matter of 

considerable commercial importance to a professional basketball team that its 

financial affairs from prior seasons do not overhang unduly into subsequent 

seasons. This is a factor which the Arbitrator believes is also well known amongst 

Agents whose interaction with professional clubs lies at the heart of the make up of 

teams”.   

• Similarly, the fact that a breaching party may be in financial difficulty in no manner 

prevents the other party from formally reserving its rights, even if the latter wishes 

to defer action in court either to leave the debtor the possibility of improving its 

situation or to negotiate some form of settlement.      

• The Claimants allege that: “After the 2013 summer Claimant and his agent relied on 

the local agent Dusko Miskovic for the correspondence with the Respondent. 

Claimant also reached out to the club through a lawyer named Dimi Papadopolous, 

but there was never a response from the Respondent”; however no evidence of any 

such actions has been adduced.   

45. In sum, absent any clear evidence that the Player contested the termination or put the 

Club on notice or reserved its rights during a period spanning more than two basketball 

seasons, the Arbitrator considers that the Club could legitimately and in good faith 

believe that the Player had accepted the termination or had not suffered any damage 

he deemed sufficient to claim; while at the same time it would have been simple for the 

Player to reserve his rights and there is no particular circumstances which justified him 
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not doing so. 

46. The same reasons apply mutatis mutandis to the Agent’s claim, bearing in mind that he 

has neither alleged nor filed any evidence that during the two-year period in question 

he ever put the Club on notice for late payment further to its termination of the Player’s 

contract, despite the fact that the contractual due date of his fee was 15 January 2013. 

47. For the above reasons, all the claims will be dismissed.                    

7. Costs  

48. Article 17.2 of the BAT Rules provides that the BAT President shall determine the final 

amount of the costs of the arbitration. Accordingly, on 3 July 2015 – taking into account 

all the circumstances of the case, including the time spent by the Arbitrator, the 

complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR 4,475.00. 

49. Article 17.3 of the BAT Rules stipulates that:  

“The award shall determine which party shall bear the arbitration costs and in which 
proportion. In addition, as a general rule, the award shall grant the prevailing party a 
contribution towards its reasonable legal fees and other expenses incurred in connection 
with the proceedings and, in particular, the costs of witnesses and interpreters. When 
deciding on the arbitration costs and on the parties’ reasonable legal fees and expenses, 
the Arbitrator shall primarily take into account the relief(s) granted compared with the 
relief(s) sought and, secondarily, the conduct and the financial resources of the parties”. 

50. Given the foregoing rule and the fact that the Claimants’ claims were entirely rejected, 

the Arbitrator finds that they shall bear their own legal fees and expenses, the costs of 

the arbitration and the Club’s reasonable fees and expenses.   

51. Given that the Claimants paid a total of EUR 5,000 in advances on arbitration costs, as 

well as a non-reimbursable handling fee of EUR 2,000 (which will be taken into account 

when determining the Player’s legal fees and expenses), and the Respondent also paid 

EUR 5,000 in advances on arbitration costs, the Arbitrator decides that in application of 
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Articles 17.3 and 17.4 of the BAT Rules:  

(i) BAT shall reimburse EUR 525.00 to the Claimants, being the difference between 

the costs advanced by them and the arbitration costs fixed by the BAT President. 

(ii) BAT shall reimburse EUR 5,000 to the Respondent, being the amount of costs 

advanced by it.  

(iii) The Claimants shall pay to the Respondent EUR 4,000 representing a 

contribution to its legal fees and other expenses, which in total were claimed to be 

EUR 6,656.24. The total amount awarded does not exceed the maximum 

compensation stipulated in Article 17.4 of the BAT Rules for cases of this value. 
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8. AWARD  

 For the reasons set forth above, the Arbitrator decides as follows: 

1. The claims of Mr. Jermaine Anderson and Mr. Aaro n Reilly against KK 
Cibona Zagreb are entirely dismissed.  

2. Mr. Jermaine Anderson and Mr. Aaron Reilly shall  jointly pay KK 
Cibona Zagreb an amount of EUR 4,000 as a contribut ion to its legal 
fees and expenses. 

3. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 13 July 2015 

 

 
Quentin Byrne-Sutton  

(Arbitrator) 


