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1. The Parties 

1.1 The Claimant 

1. Mr. Walter Hodge is a professional basketball player (hereinafter “the Player” or “the 

Claimant”).    

1.2 The Respondent 

2. Saski Baskonia S.A.D. is a professional basketball club in Spain (hereinafter also 

referred to as “the Club” or “the Respondent”).   

2. The Arbitrator 

3. On 3 February 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). Neither of the parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 18 August 2014, the Club and the Payer entered into a Termination Agreement (the 

“Termination Agreement”) whereby the Club undertook to pay the Player compensation 

in the amount of USD 484,800 relating to his prior engagement for the 2013/2014 and 

2014/2015 seasons.  

5. According to Section 2 of the Termination Agreement, the total amount was to be paid 
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via a combination of a first instalment of USD 50,000 on 30 September 2014 followed 

by 18 monthly instalments of an equal value of USD 24,155.00 (totalling USD 434,800), 

between the dates of 30 October 2014 and 31 March 2016 included. 

6. The Player decided to file a claim against the Club due to alleged delays of the latter in 

paying the instalments as scheduled under the Termination Agreement.       

3.2 The Proceedings before the BAT  

7. The Player filed with the BAT a Request for Arbitration dated 12 December 2014 and 

paid the non-reimbursable handling fee of EUR 4,000.    

8. The Club failed to file an Answer within the fixed deadline despite having been given a 

second opportunity to do so. 

9. Instead, on 16 March 2015, the Club made a non-solicited email submission stating:  

“In February we received two Request for Arbitration from the Basketball Arbitral Tribunal 
(FIBA) filed by Mr. Jose M. Couto on behalf of […]  and Walter Hodge (BAT 0643/14). I 
want to tell you that this procedure we do not consider appropriate, since our club 
recognizes the debt having with them. We have had some liquidity problems and that is 
why we have delayed some payments. With respect to the amount claimed by Mr. Couto, 
we have made the following payments: On January 2, 2015 25.000 $ to Walter Hodge; on 
march 13, 2015 48.310 $ to Walter Hodge […] The amounts claimed are paid in full. 
Therefore I understand that the arbitration process is meaningless.”  

10. By Procedural Order of 23 March 2015, the Player was invited to comment on the 

Club’s foregoing email submission and requested to substitute for the Club’s non-

payment of its share of the Advance on Costs. 

11. The same day, the Player submitted by email that:  

“The amounts owned (sic) had not been paid in full. The payments constitute only partial 
payments. The Claimants are going to pay the Respondent share tomorrow in order to 
continue the procedure”.    

12. By Procedural Order of 24 March 2015, the Player was requested to: “…file an updated 
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version of his Prayers for relief, which accounts for any and all additional payments the 

Claimant acknowledges having received from the Respondent since the Request for 

arbitration was filed”. 

13. On 27 March 2015, the Player filed updated Prayers for relief and affirmed he had 

substituted for the Club’s non-payment of its share of the Advance on Costs.  

14. By Procedural Order of 31 March 2015, the BAT confirmed that the Player had paid the 

total amount of the Advance on Costs of EUR 12,000, having substituted for the non-

payment by the Club of its share of EUR 6,000. Furthermore, the exchange of written 

submissions was closed and the Parties were invited to file their accounts of costs.  

15. The Player filed his account of costs on 1 April 2015, while the Club failed to do so. 

16. On 1 April 2015, the Club’s Finance Director sent the following communication to BAT: 

“We cannot agree with this procedure for reasons which we will later say. In addition, the 
claimed amount is not correct. In December 2014, we made another payment of 25,000 
euros. Therefore, the amount paid up to this date are 98.310 euros. On Tuesday, April 7 
we will send proof of this payment. All these days until Monday 6 included are Christian 
holiday here (Easter).” 

17. On 9 April 2015, the Club’s Finance Director sent also the following communication to 

BAT: 

“As a continuation of my email of April 1, I explain the following: 

We cannot agree with the proceedings for the following reasons: 

We do not consider appropriate this arbitrator proceedings since our club recognizes the 
debt having with Mr. Walter Hodge. The club has some liquidity temporary problems; it is 
the reason why we have delayed some payments. Our intention is to pay all amounts 
due. 

The time limit to pay the Advance on Costs was 16 March 2015 (a limit date already 
extended over the first time limit that was set for 20 February 2015). But the the Claimant 
paid Respondent´s share of Advance on Costs on 26 March 2015. 

In the Arbitrator Communication of 31 March 2015, there is an acknowledge receipt of the 
Claimant´s updated prayer for relief, different from their initial prayer. 
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Therefore we cannot accept the claim of the Claimant to charging all legal costs. 

In any case, and to dispel the incorrect information provided by the claimant, Saski 
Baskonia has made the following payments (attached) to Mr. Walter Hodge in relation to 
this proccedings: 

9 December 2014                            25.000 USD 
2 January 2015                                 25.000 USD 
13 March 2015                                  48.310 USD 
Total paid                                          98.310 USD” (sic) 

18. On 9 April 2015, the Parties were informed that “In relation to the Respondent's emails 

of 1 and 7 April 2015, please note that to the extent the Respondent's comments made 

therein relate to the merits of the dispute they are not admissible because the 

exchange of written submissions was closed by Procedural Order of 31 March 2015.” 

In the same correspondence, the Club was invited to make any comments on the 

Player’s statements of costs, however the Club submitted none.  

4. The Positions of the Parties 

4.1 The Claimant’s Position 

19. The Player submits in substance that the Club has breached the Termination 

Agreement by only paying a portion of the instalments that have already become due 

according to its terms, and that, as a result, he is contractually owed as damages all 

the payments provided in the Termination Agreement, i.e. those which are already due 

according to its payment schedule and those which were to become due on specific 

dates in the future, the latter being owed on the basis of a right to an acceleration of 

their payment.     

20. The Player’s Request for Arbitration of 12 December 2014 included the following 

Prayers for relief:  

“Based on the violation of terms stipulated by the parties in the TA, the Claimant hereby 
request (sic) the acceleration of the payments indicated in section Second of the TA and, 
consequently, the payment of the amount of $459,800.00 (484,800.00 - $25,000.00). 
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Alternatively, the Claimant hereby request (sic) the immediate payment of the past due 
amounts ($73,310.00) stipulated on section Second of the TA and the fulfilment of the 
obligations as agreed. 

Cost of Arbitration: 4,000 EUR 

Legal Fees and Expenses: 5,000 EUR.” 

21. On 27 March 2014, the Player updated his Prayers for relief as follows:  

“On August 18, 2014 the parties signed a Termination Agreement (“TA”), included as an 
exhibit in the original filling. 

 In that TA, the parties stipulated that the Respondent was responsible of paying the 
Claimant the amount of $484,800.00 as follow: 

                                $50,000.00                           9/30/14 

                                $24,155.00                    On a monthly basis from 10/30/14 to 3/31/16 

 To this date, the Claimant is supposed to have received from the Respondent the 
amount of $170,775.00, as follow: 

                                $50,000.00                           9/30/14 

                                $120,775.00       equivalent to 5 monthly payments of $24,155.00 
(from October 2014 to February 2015)     

 Notwithstanding, the Claimant have only received the amount of $73,310.00.  (One 
payment of $25,000.00 on January 2, 2015 and a second payment of $48,310.00 on 
March 13, 2015.) 

 To this date, there is a pending and due amount of $97,465.00 and 13 payments of 
$24,155.00 to be done in the future as stipulated in the TA. 

 Also, the Claimant request the reimbursement of the amount of 16,000 EUR as cost 
related to the arbitration (4,000 EUR (Filing Fee) + 6,000 EUR (Claimant’s Share) + 6,000 
(Respondent’s Share)).” 

4.2 The Respondent's Position 

22. As previously stated, despite several invitations to do so, the Club did not file an 

Answer within the fixed deadlines.  

23. Instead, on the later date of 16 March 2015, the Club submitted that “… our club 
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recognizes the debt having with them [the Clamant]. We have had some liquidity 

problems and that is why we have delayed some payments...”, and that, however, 

meanwhile “The amounts claimed are paid in full. Therefore I understand that the 

arbitration process is meaningless ...”.  

5. The Jurisdiction of the BAT 

24. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

25. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

26. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA1. 

27. The Claimant is invoking the jurisdiction of the BAT over the dispute on the basis of the 

arbitration clause contained under Section 5 of the Termination Agreement, which 

reads as follows:  

“Cualquier disputa que surja o esté relacionada con el presente contrato será sometida al 
conocimiento del Tribunal de Arbitraje de Baloncesto (BAT) en Ginebra, Suiza, y será 
resuelta de acuerdo con las reglas de arbitraje por el árbitro que nombre al efecto el 
presidente de dicho organismo. El arbitraje tendrá lugar en Ginebra, Suiza, y se regirá 
por el Capitulo 22 de la Ley Suiza sobre Derecho internacional Privado, 
independientemente de cuáles sean los domicilios de las partes. El idioma que se 
empleará en el arbitraje será el inglés. El árbitro actuará en justicia y equidad”.  

English certified translation submitted by the Claimant: 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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“Any dispute that may arise or that may be related to this agreement shall be submitted 
for action to the Basketball Arbitration Tribunal (BAT) in Geneva, Switzerland, and will be 
decided according to the arbitration rules by the arbitrator appointed by the president of 
said body. Arbitration will take place in Geneva, Switzerland, and will be governed by 
Chapter 12 of Swiss Law regarding Private International Law, regardless of the domiciles 
of the parties. The language to be used in the arbitration is English. The arbitrator will act 
in a just and equitable manner.”  

28. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

29. With respect to its substantive validity, the Arbitrator considers there is no indication in 

the file that could cast doubt on the validity of the arbitration agreement under Swiss 

law (referred to by Article 178(2) PILA). 

30. Furthermore, the subject matter of the dispute between the Parties falls within the 

scope of the arbitration agreement. 

31. Finally, the Respondent has not objected to the jurisdiction of the BAT.  

32. For the foregoing reasons, the Arbitrator finds that he has jurisdiction to adjudicate the 

Player’s claims against the Club. 

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

33. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection.  

34. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
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to any particular national or international law.” 

35. Furthermore, Section 5 of the Agreement includes a sentence providing that if and 

when a dispute between the parties is submitted to the BAT: “El árbitro actuará en 

justicia y equidad” (free translation: “The arbitrator shall decide in justice and equity”), 

which in effect means the Arbitrator is required to decide ex aequo et bono.  

36. Consequently, in keeping with the Parties’ foregoing choice, the Arbitrator shall decide 

ex aequo et bono the claims brought against the Club. 

37. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19692 (Concordat),3 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.4 

38. It is generally considered that the arbitrator deciding ex aequo et bono receives: 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.5 

39. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law.” 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

3  KARRER, in: Basel commentary to the PILA, 2nd ed., Basel 2007, Art. 187 PILA N 289. 
4  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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40. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

41. The Arbitrator finds that the Termination Agreement is unambiguous as to the total 

amount of compensation that the Club has undertaken to pay the Player and regarding 

the payment schedule.  

42. Furthermore, the Player has acknowledged two partial payment by the Club under the 

Termination Agreement in January 2015 (USD 25,000) and in March 2015 

(USD 48,310, during these proceedings), while the latter has not contested the Player’s 

allegations regarding the basic terms of the Termination Agreement and has only 

evidenced the existence of the two foregoing payments to the Player, thereby failing to 

meet its burden of proof that the alleged other instalments already due under the 

Termination Agreement’s payment schedule have been made. For the sake of clarity, 

the Arbitrator stresses that the Club’s submissions of 1 and 7 April 2015 were not 

admitted on record for having been filed late and thus are not part of the Arbitrator’s 

evaluation and findings in this award.    

43. For the above reasons, the Arbitrator finds that the total amount which is contractually 

owed under the Termination Agreement is established as well as the payments which, 

to date, have become due.  

44. Therefore, in determining what part of the total claim shall be admitted, the only 

question which remains is whether the future monthly payments stipulated under the 

Termination Agreement may be accelerated. 

45. In the circumstances of this case, the Arbitrator finds that no acceleration of payments 

is warranted either for contractual motives or for reasons of fairness.  

46. The foregoing finding is based on the fact that (i) the Termination Agreement itself 

contains no wording providing for an acceleration of future payments if earlier ones are 
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paid late or remain unpaid, although a clause to that effect could have been inserted in 

the Termination Agreement, and that (ii) given that the payment schedule in the 

Termination Agreement spreads the payments over a very long period of 18 months  

(ending in March 2016, i.e. far beyond the date of last salary payment stipulated in the 

Player’s prior employment contract for the 2014/2015 season), the Player could and 

should have understood in good faith that, absent an acceleration clause, the length of 

the period was, in itself, a form of consideration the Club was seeking in exchange for it 

accepting to pay a large portion of the total amount which would have become due in 

the future under the Player’s prior employment contract for the 2014/2015 season 

(nearly 50% thereof) without invoking the Player’s duty to mitigate, such duty being in 

effect done away with by the Termination Agreement.  

47. In that relation, Clause 3 of the Termination Agreement stipulates: “Upon signing this 

termination agreement, the Club shall have no right over the Player […] and the Club 

will not be authorized to ask for or receive any payment due to the Player in the event 

that the Player should be playing basketball at any place in the world. Upon the signing 

of this termination agreement, the Club will immediately give the Player a FIBA Letter 

of Clearance without further condition or delay”. 

48. For the above reasons, the Arbitrator finds that the Player’s claim shall be admitted in 

the amount corresponding to the payments owed under the Termination Agreement 

which have become due before the date of this award, i.e. a total of the seven salary 

instalments due for the period between 30 September 2014 and 30 March 2015 

inclusive (USD 50,000 + USD 24,155 x 6 = USD 194,930), minus the amount of USD 

73,310 (USD 25,000 + USD 48,310) already paid by the Club between January and 

March 2015, representing USD 121,620.   

49. For sake of good order, the Arbitrator notes that the above findings do not prevent the 

Player from subsequently claiming, if necessary via another BAT arbitration, any further 

amounts that he deems have become due and remain unpaid under the Termination 

Agreement. In that case, any such new claims would be examined and adjudicated on 
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their own merit, i.e. on the basis of the arguments, facts and evidence submitted by the 

parties in any such new proceedings.              

7. Costs  

50. Article 17.2 of the BAT Rules provides that the BAT President shall determine the final 

amount of the costs of the arbitration. Accordingly, on 23 April 2015 – taking into 

account all the circumstances of the case, including the time spent by the Arbitrator, 

the complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR 6,620.00. 

51. Article 17.3 of the BAT Rules stipulates that:  

“The award shall determine which party shall bear the arbitration costs and in which 
proportion. In addition, as a general rule, the award shall grant the prevailing party a 
contribution towards its reasonable legal fees and other expenses incurred in connection 
with the proceedings and, in particular, the costs of witnesses and interpreters. When 
deciding on the arbitration costs and on the parties’ reasonable legal fees and expenses, 
the Arbitrator shall primarily take into account the relief(s) granted compared with the 
relief(s) sought and, secondarily, the conduct and the financial resources of the parties”. 

52. Given the foregoing contractual provision and the fact that the Player entirely prevailed 

in his claim with respect to the payments which have become due under the 

Termination Agreement and in good faith requested the acceleration of future 

payments, the Arbitrator finds that the Club shall bear its own legal fees and expenses, 

the costs of the arbitration and the Player’s reasonable fees and expenses.   

53. Given that the Player has paid a total of EUR 12,000.00 in advances on arbitration 

costs, whereas the Club paid none, as well as a non-reimbursable handling fee of 

EUR 4,000.00 (which will be taken into account when determining the Player’s legal 

fees and expenses), the Arbitrator decides that in application of Articles 17.3 and 17.4 

of the BAT Rules:  

(i) BAT shall reimburse EUR 5,380.00 to the Player, being the difference between 
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the costs advanced by him and the arbitration costs fixed by the BAT President. 

(ii) The Club shall pay to the Player EUR 6,620.00 being the difference between the 

Advance on Costs paid by the Player and the amount that will be reimbursed to 

him by the BAT. 

(iii) The Club shall pay to the Player EUR 6,322.43 (EUR 4,000.00 for the non-

reimbursable fee + EUR 2,322.43 for legal fees) representing a contribution to his 

legal fees and other expenses. The total amount awarded does not exceed the 

maximum compensation stipulated in Article 17.4 of the BAT Rules for cases of 

this value. 
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8. AWARD  

 For the reasons set forth above, the Arbitrator decides as follows: 

1. Saski Baskonia S.A.D. shall pay Mr. Walter Hodge , as contractual 
damages, USD 121,620.00, net of tax.     

2. Saski Baskonia S.A.D. shall pay Mr. Walter Hodge  an amount of 
EUR 6,620.00 as reimbursement of his arbitration co sts. 

3. Saski Baskonia S.A.D. shall pay Mr. Walter Hodge  an amount of 
EUR 6,322.43 as a contribution to his legal fees an d expenses. 

4. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 29 April 2015 

 

 
Quentin Byrne-Sutton  

(Arbitrator) 


