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1. The Parties 

1.1 The Claimant 

1. Mr. Darko Planinić (the “Player” or “Claimant”), is a professional basketball player of 

Croatian nationality. 

1.2 The Respondents 

2. BC Cibona Zagreb (“Cibona” or “Respondent 1”) is a professional basketball club 

located in Zagreb, Croatia. 

3. Maccabi Tel Aviv Basketball Club (1995) Ltd. (“Maccabi” or “Respondent 2”, together 

with Cibona the “Respondents”) is a professional basketball club located in Tel Aviv, 

Israel. 

2. The Arbitrator 

4. On 3 February 2015, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Ms. Annett Rombach as arbitrator (the “Arbitrator”) 

pursuant to Article 8.1 of the 2014 Rules of the Basketball Arbitral Tribunal (the "BAT 

Rules"). None of the Parties has raised any objections to the appointment of the 

Arbitrator or to her declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute 

5. On 23 December 2012, Maccabi and the Player entered into an agreement according 

to which the Player was engaged as a professional basketball player for the 2012-13, 
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2013-14 and 2014-15 seasons (the “Maccabi Player Contract”).   

6. On 1 August 2013, the Player, Maccabi and Cibona entered into a Player Loan 

Agreement, pursuant to which Maccabi loaned the Player to Cibona from 1 August 

2013 until 15 June 2014 (the “Player Loan Agreement”). 

7. The Player Loan Agreement foresaw that Cibona would, in principle, be responsible for 

paying the Player’s salary (USD 310,000.00 net, payable in 10 equal monthly 

installments from September 2013 to June 2014), and that Maccabi would, in principle, 

be released from any payment obligation vis-à-vis the Player: 

“4. Terms of the Loan  

4.1. Cibona undertakes to fulfill all of Maccabi’s obligations towards the 
Player relating to the 2013/14 game season, with respect to the salary 
payments to be made to the Player according to the Contract, i.e. to 
pay Player for the 2013/14 season a net amount (after all taxes and/or 
other deductions and/or withholdings under applicable law shall be 
made by Cibona) of $310,000 (Three Hundred and Ten Thousand US 
Dollars), in ten equal monthly payments (September to June) by no 
later than the 9th day of the month succeeding the month for which the 
salary is paid (hereinafter jointly, the “2013/14 Payments ”). 

4.2. Cibona undertakes to make the 2013/14 Payments to the Player in a 
full and timely manner. 

4.3. During the Loan Period, the [Maccabi Player] Contract shall not bind 
Maccabi and the Player. Without derogating from the above and for 
avoidance if doubt it is hereby clarified and agreed that except as 
expressly stated in section 5 below, Maccabi shall be under no 
obligation to pay the Player any salary payment or any other payment, 
benefit or amenities, of whatsoever nature, with respect to the Loan 
Period. 

[…] 

4.5. lt is hereby agreed that except as expressly stated in section 5 below 
Maccabi is fully released from all and any obligations whatsoever 
towards the Player arising out of or relating to the Loan Period and the 
Player shall not have any demand and/or claims and/or suits against 
Maccabi and he hereby waives any such demand and/or claims and/or 
suits. […] 
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8. Maccabi undertook to pay the Player’s salary subsidiarily, in the event that Cibona 

defaulted on its payment obligations (Clause 5 of the Player Loan Agreement), as 

follows: 

5. Non Payment By Cibona 

5.1. In the event that any of the 2013/14 Payments shall not be fully paid 
by Cibona to the Player within 30 days of the due date of such 
payment/s (hereinafter, the "Amounts in Arrears "), then, subject to 
the receipt of Player's written notice notifying Maccabi of such non or 
partial payment (hereinafter, “Player's notice” ), Maccabi shall be 
obligated to pay the Player, within 30 days of receiving the Player's 
Notice, the Amounts in Arrears. 

5.2. For the avoidance of doubt, nothing in the above shall be construed as 
releasing Cibona from any of its obligations hereunder.” 

 

9. For the purpose of securing Cibona’s payment obligations under the Player Loan 

Agreement, Cibona promised to issue a bank guarantee (the “Bank Guarantee”) to 

Maccabi pursuant to the following terms (Clause 6 of the Player Loan Agreement): 

“6. Bank Guarantee 

6.1. To secure all of Cibona's obligations hereunder; Cibona shall provide 
Maccabi, on the signing of this Agreement, an autonomous, 
unconditional bank guarantee, duly issued by a first class bank in 
favor of Maccabi, which shall be in force until December 31, 2014, in 
an amount of $ 310 (threehundredtenthousand US Dollars) 
(hereinafter, the "Bank Guarantee "). Cibona shall bear all costs, 
expenses and commissions· related to the provision of the Bank 
guarantee. The Bank Guarantee shall contain a provisions [sic] stating 
that should it be exercised by Maccabi, any amount·so exercised shall 
be paid to Maccabi by no later than 7 days of Maccabi’s first demand 
and that the Bank Guarantee may be exercised at once, or by several 
demands, as Maccabi shall elect. 

6.2. Maccabi shall be entitled to exercise the Bank Guarantee at any time 
after receipt of the Player’s notice.” 

 

10. The Player Loan Agreement contained an annex (the “Annex”) setting out bonuses and 

additional benefits (medical insurance, automobile, apartment, athletic equipment etc.) 
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the Player was to receive directly from Cibona. The Annex provided that with respect to 

these additional benefits, “[i]f these obligations are not provided and paid for by 

CIBONA during the player loan period, Maccabi shall be responsible for providing and 

paying for these obligations to the PLAYER, and shall have the right to recover any 

amounts under the Bank Guarantee.” 

11. The Bank Guarantee in the amount of USD 310,000.00 was put in place by Cibona on 

behalf of Maccabi. 

12. Between 10 December 2013 and 24 July 2014, the Player sent several notices of non-

payment to Maccabi, informing it that Cibona had failed to pay him any salary since the 

beginning of the basketball season, and requested that Maccabi take “the necessary 

measures” for him to receive his salary. 

13. Immediately after Maccabi received the Player’s first notice, it sent an (undated) letter 

to Cibona requesting that Cibona honors its obligations under the Player Loan 

Agreement and pays the Player the outstanding salary amounts. 

14. On 27 December 2014, Maccabi drew on the Bank Guarantee in the amount of 

USD 93,000.00, covering the Player’s salary for September, October and November 

2013. 

15. On 18 February 2014, the Player’s agent sent a letter to Maccabi, stating the following: 

“This letter is sent in follow up to the notice from our client, Mr. Darko 
Planinic regarding the unpaid salary. To date, he has still not received 
December, January, and February payments. 

Mr. Planinic also paid for the taxes, apartment rent, social security and 
health fees. This is a request that Maccabi uses the bank guarantee to pay 
the pending salary. Additionally, we are requesting that Maccabi pays for the 
taxes paid by Mr. Planinic. 
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We would also like to notify you that Cibona informed us that they will not 
pay any of Darko's salary and expect you to use the bank guarantee for all 
payments, and if you wish that you can use the bank guarantee to pay all 
salary to Mr. Planinic immediately.” 

 

16. On 26 March 2014, Maccabi informed the agent that it did not feel obligated to 

reimburse the Player for taxes he paid to the Croatian tax authorities, because it had 

agreed to secure the Player’s net salary only.  

17. On 21 May 2014, Maccabi sent a letter to Cibona, informing Cibona that it had been 

forced to exercise the Bank Guarantee for the first three salary installments (totaling 

USD 93,000.00), and requesting that Cibona makes all other outstanding payments.  

Cibona did not make any further salary payments. 

18. On 17 June 2014, Maccabi drew on the remainder of the Bank Guarantee in the 

amount of USD 217,000.00, covering the Player’s salary for the months of December 

2013 until June 2014. The Bank Guarantee was thereby fully exhausted. 

19. By the end of July 2014, certain of Cibona’s other payment obligations vis-à-vis the 

Player, relating to income tax, VAT and other contributions, bonuses and rent costs, 

were still outstanding.  

20. Hence, the Player turned to the Croatian Basketball Federation (“CBF”) for the 

protection of his contract with Cibona.  

21. Upon invitation by the CBF’s Competition Committee, Cibona issued the following 

statement during the proceedings: 

“On 08/25/2014, the total of financial obligations of the Club on the grounds 
of the Contract on professional playing amounts to: 

1. on the grounds of the VAT and tax and  
surtax the amount of      721,442.32 HRK  
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2. on the grounds of contributions for pension and  
health insurance the amount of    17,247.78 HRK 

3. on the grounds of the bonus    76,023.20 HRK 
4. on the grounds of remunerations for rent  66,329.19 HRK 

i.e. the total of: 881,042.49 HRK 

The net compensation to the player in the total amount of 310,000.00 USD 
was collected through the bank guarantee, of which the amount of 93,000.00 
USD on 12/27/2013 and the amount of 217,000.00 USD on 6/17/2014, to the 
bank account of MACCABI TEL AVIV BASKETBALL CLUB […]” 

 

22. On 10 September 2014, the Player obtained a decision from the CBF’s Competition 

Committee (The “CBF Decision”), finding as follows: 

“1. The request of the player Darko Planinic by which he demands 
protection of the contract on professional playing with BC "Cibona" is 
accepted. 

2. BC "Cibona" is under obligation to pay its debt to the player on the 
grounds of the VAT, tax and surtax, contributions, the bonus and the 
remuneration of rent in the total amount of 881,042.49 HRK. 

 The club shall provide the Competition Committee with the evidence 
of payment, or else it shall be subject to consequences from the 
Article 97 of the Registration Rules, and the Player can realise his 
claim before a regular court.” 

 

23. On 18 September 2014, Cibona paid HRK 450,000.00 to the Player. No further 

payments have been made by Cibona to date. 

24. On 30 September 2014, the Player’s counsel sent a letter to Maccabi, requesting 

payment of the outstanding amounts for the 2013-14 season in accordance with the 

terms of the Player Loan Agreement, based on Cibona’s (partial) payment default. 

25. By letter of 12 October 2014, Maccabi refused the requested payment and denied any 

obligation vis-à-vis the Player, essentially arguing that its guarantee was limited to the 

Player’s net salary (for which it had exercised the Bank Guarantee) and did not extend 

to any taxes, bonuses or other (compulsory) contributions. 
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26. By letter of 23 October 2014, the Player’s counsel reiterated the payment request 

(adjusted downwards by the amounts Cibona had paid in the meanwhile), arguing that 

Maccabi’s guarantee covered any and all of the payments due by Cibona to the Player, 

and was not by any means limited to specific payment categories.  

27. On 2 January 2015, the Financial Agency (FINA) in Croatia instituted pre-bankruptcy 

settlement proceedings against Cibona, appointed a pre-bankruptcy settlement trustee 

and invited all creditors (other than priority creditors) to report their respective claims 

against Cibona to the settlement counsel within 30 days.  

28. On 3 February 2015, the Player registered his payment claim against Cibona in the 

amount of HRK 431,042.49, plus interest in the amount of HRK 16,543.88 to FINA.  

29. On 17 February 2015, Maccabi’s counsel sent a letter to Cibona, stating the following 

(in relevant part): 

“3. According to article 5.1 of the Loan Agreement, should you fail to pay 
to the Player the net amount of his salary, i.e. US $ 310,000, Maccabi 
undertook to withdraw the said amount from the bank guarantee that 
you provided in the same amount (the “Bank Guarantee ”), and pay it 
directly to the Player. · 

4. Since you failed to pay the said amount in due time, Maccabi was 
forced to exercise the Bank Guarantee in its entirety and paid the full 
amount of the Bank Guarantee directly to the Player. 

5. According to your statement dated·August 25, 2014, and the decision 
of the Croatian Basketball Federation of September 10, 2014, after 
that said payment has been made by Maccabi, you still owed the 
Player a total sum of HRK 881,042.49. By this date, you only paid the 
Player an amount of HRK 450,000.00 of the said amount, thus, 
leaving an unpaid amount of HRK 431,042.49 (the “Unpaid 
Amount ”). 

6. As you are well aware, on December 30, 2014, the Player submitted 
to the Basketball Arbitration Tribunal (the “BAT ”) a claim against you 
(the “Claim ”) to pay him the Unpaid Amount. Maccabi was also 
named as a defendant in the Claim; based on the false allegation 
(which Maccabi fully denies) that Maccabi supposedly agreed to 
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guarantee certain additional payments over and above the amount 
covered by the Bank Guarantee.  

7. Maccabi considers your club as directly and fully responsible for all 
costs and damages Maccabi will suffer as result of the Claim, which 
was filed against Maccabi due to your failure to pay the Unpaid 
Amount to the Player, including, inter alia, all the legal fees and BAT 
fees to be incurred by Maccabi in defending the Claim. […]” 

 

30. On 5 March 2015, Cibona, by its counsel, replied as follows (the “Cibona Letter”, also 

directly submitted to the BAT): 

“1. Maccabi is not under any contractual obligation to reimburse tax 
payments to the Player. 

2. Cibona was fully aware of Maccabi's intention to limit Maccabi's 
guarantee to the net salary payments payable directly to the Player and 
agreed to it. 

3. Cibona agrees that the Player's claim against Maccabi is not founded in 
facts or in law and that Maccabi already payed to the Player all the 
amounts, the payment of which was guaranteed by Maccabi and 
covered, back-to-back, by the bank guarant provided by Cibona to 
Maccabi. 

4. In its statement dated 25 August 2014 Cibona admitted that it owes the 
Player amounts on the grounds of VAT, taxes, surtax etc. 

5. To the extent that the Player is entitled to seek the BAT's assistance, 
the BAT claim should have been brought only against Cibona and not 
against Maccabi. 

6. Cibona did not act as non-payment of its obligations is the ordinary 
course of business, the non-payment was a result of a difficult financial 
situation and insolvency which resulted in the institution of the pre 
bankruptcy proceedings. 

7. During several meetings with the Player's attorney in September 2014 
Cibona offered to reimburse all the amounts due to the Player in several 
instalments but the Player insisted on a single payment of the total 
amount without any willingness to consider Cibona's financial situation 
and come to a reasonable agreement. 

8. There is no cooperation between Cibona and the Player at all, 
especially not with the intent of Cibona to act in bad faith against 
Maccabi. 

9. All acts of bad faith against Maccabi, but also against Cibona, have 
been committed solely by the Player.”  
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3.2 The Proceedings before the BAT 

31. On 30 December 2014, the Claimant filed a Request for Arbitration together with 

several exhibits in accordance with the BAT Rules. The non-reimbursable handling fee 

of EUR 2,000 was received in the BAT bank account on 16 December 2014. 

32. On 6 February 2015, the BAT informed the Parties that Ms. Annett Rombach had been 

appointed as Arbitrator in this matter, invited the Respondents to file their Answers in 

accordance with Article 11.2 of the BAT Rules by no later than 27 February 2015 (the 

“Answers”), and fixed the amount of the Advance on Costs to be paid by the Parties as 

follows:  

“Claimant (Mr Darko Planinic)    EUR 6,000 

Respondent 1 (BC Cibona Basketball)   EUR 3,000 

Respondent 2 (Maccabi Tel Aviv BC (1995) Ltd.) EUR 3,000” 

33. Respondents filed their Answers on 24 February 2015 (Cibona) and on 26 February 

2015 (Maccabi), respectively.   

34. On 3 March 2015, the Arbitrator issued a Procedural Order (“PO 1”) in which she 

confirmed receipt of the Answers, including a claim filed by Maccabi against Cibona by 

means of a “third party notice”, and receipt of Claimant’s and Maccabi’s respective 

shares of the Advance on Costs. Maccabi, now as a claimant against Cibona, was 

invited to substitute for Cibona’s share of the Advance on Costs. The PO 1 further 

contained the following procedural instructions: 

“The Arbitrator notes that as per the Answer of Respondent 1 (BC Cibona), 
pre-bankruptcy settlement proceedings have been initiated with respect to 
Respondent 1 on 2 January 2015, i.e. after receipt of the Request for 
Arbitration by the BAT Secretariat (30 December 2014), but before receipt of 
the Request for Arbitration by the Respondents (6 February 2015). The 
Arbitrator kindly requests Claimant to comment on the legal impact of the 
opening of pre-bankruptcy settlement proceedings for this BAT case. 
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Particularly, Claimant should comment on whether this proceeding may 
continue despite the pendency of the pre-bankruptcy proceedings or 
whether it must be stayed in accordance with the request of Respondent 1, 
as well as on the meaning of Article 70 (1) or (2) of the Act on Financial 
Operations and Pre- Bankruptcy Settlement in this context. 

Furthermore, the Arbitrator kindly requests Claimant to comment by no later 
than Monday, 16 March 2015 on the following issues: 

• Does the Arbitrator have jurisdiction over the claims presented here, 
particularly in light of the fact that what appear to be the same claims 
have been subject to a final and binding decision by the Croatian 
Basketball Federation? 

• Does the scope of the guarantee undertaken by Respondent 2 under 
the Loan Agreement extend beyond the amounts secured by means of 
the bank guarantee which Respondent 1 had provided on behalf of 
Respondent 2? 

Furthermore, the Arbitrator notes that Respondent 2, in its Answer, lodged a 
counterclaim against Respondent 1 by way of what it calls a “third party 
notice”. Because the claims of Respondent 2 against Respondent 1 are very 
closely related to Claimant’s claims against the Respondents, the Arbitrator 
finds that it would be most efficient to include this claim into the current 
proceeding, instead of having Respondent 2 initiate separate legal 
proceedings.” 

 

35. On 5 March 2015, Cibona sent the Cibona Letter (quoted above at para. 30) to 

Maccabi, with the BAT Secretariat in copy.  

36. On 9 March 2015, the Arbitrator informed the Parties that they would be invited to 

comment on the Cibona Letter at the appropriate stage of the proceeding.  

37. On 23 March 2015, within the extended deadline, Claimant submitted his Statement of 

Reply (the “Reply”). 

38. On 16 April 2015, the Arbitrator issued a Procedural Order (“PO 2”) in which she 

confirmed receipt of the handling fee for Maccabi’s claim and the outstanding Advance 

on Costs, both paid by Maccabi. Per the PO 2, the Arbitrator informed the Parties that 

the proceedings would be continued despite the pending pre-bankruptcy proceedings 
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relating to Cibona, and invited Cibona to comment on the third party notice submitted 

against it by Maccabi. 

39. On 20 April 2015, Cibona requested leave to comment on Claimant’s Reply. 

40. On 27 April 2015, in accordance with PO 2, Cibona filed its comments on Maccabi’s 

third party notice and also used the opportunity to comment on Claimant’s Reply. 

41. On 28 April 2015, the Arbitrator forwarded Cibona’s submission to the Claimant and to 

Maccabi, declared the exchange of documents completed and requested the 

submission of cost accounts. 

42. On 3 and 4 May 2015, Respondents filed their respective statements of costs.  

43. On 5 May 2015, the Claimant filed his statement of costs and requested leave to 

comment on Cibona’s submission of 27 April 2015. 

44. On 6 May 2015, the Arbitrator informed the Parties that, save for comments on costs, 

she did not see a need for any further comments from any of the Parties. 

45. On 7 May 2015, Maccabi filed its comments on Claimant’s statement on costs. 

46. On 12 May 2015, Claimant filed his comments on the Respondents’ respective 

statements on costs.  

47. As neither of the Parties requested to hold a hearing, the Arbitrator decided, in 

accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to render the 

award based on the written record before her. 
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4. The Positions of the Parties 

48. This section of the award does not contain an exhaustive list of the Parties’ 

contentions, its aim being to provide a summary of the substance of the Parties’ main 

arguments. In considering and deciding upon the Parties’ claims in this award, the 

Arbitrator has accounted for and carefully considered all of the submissions made and 

evidence adduced by the Parties, including allegations and arguments not mentioned in 

this section of the award or in the discussion of the claims below. 

4.1 Claimant’s Position 

49. Claimant submits the following in substance: 

• The pendency of the pre-bankruptcy settlement proceedings against Cibona 

does not prevent Claimant from arbitrating his claims before the BAT: 

o The BAT Rules do not address this issue, and it is therefore upon the 

Arbitrator to determine the procedure of the arbitration in accordance 

with Art. 3.1 of the BAT Rules; 

o The Swiss Federal Tribunal has made clear that arbitration proceedings 

in Switzerland governed by PILA are not affected by foreign bankruptcy 

laws, and can generally continue irrespective of the pendency of any 

bankruptcy proceedings over one of the parties in a foreign country; 

o The 2012 Croatian Financial Operations and Pre-Bankruptcy 

Settlements Act (Narodne novine, the “Pre-Bankruptcy Settlements Act”) 

invoked by Cibona in an attempt to obtain a discontinuation or stay of 

the BAT proceedings does not prevent the arbitrator from rendering a 

decision in the present case. Specifically, Art. 70(1) and (2) of the Pre-
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Bankruptcy Settlements Act restricts the continuation of legal 

proceedings only with respect to state court litigation, but not with 

respect to arbitration; 

o In any event, in the present case, Cibona is not in bankruptcy, but 

subject only to pre-bankruptcy settlement proceedings. Cibona also still 

has legal capacity. 

• The CBF Decision does not eliminate the Arbitrator’s jurisdiction in this BAT 

proceeding, because the proceedings for the protection of a contract 

established under mandatory regulations of the Croatian Basketball Federation 

are not a final dispute resolution mechanism and cannot be considered a 

substitute for arbitration. The CBF Decision is not enforceable, and the Player 

still needs to commence regular court or arbitration proceedings in order to 

obtain a final and binding decision on his claims. 

• The guarantee undertaken by Maccabi extends to all of the Player’s payment 

claims against Cibona (including taxes, contributions etc.), and is by no means 

limited in terms of payment categories (such as the net salary), or in terms of 

quantity (such as the amount stipulated in the Bank Guarantee).  

50. Claimant requests the following relief:  

“A) That the Respondents BASKETBALL CLUB CIBONA, Tuskanac 1/a, 
10000 Zagreb, Croatia, and BASKETBALL CLUB MACCABI, Hayarkon 
St. 293, 63504 Tel Aviv, Israel, shall jointly and severally pay to the 
Claimant DARKO PLANINIC, Krapinska 16, 10000 Zagreb, Croatia, the 
amount of HRK 431,042.49 plus the interest of 5% p.a. since 10th 
September 2014. 
 
B) That the Respondent [sic] BASKETBALL CLUB CIBONA, Tuskanac 
1/a, 10000 Zagreb, Croatia, and BASKETBALL CLUB MACCABI, 
Hayarkon St. 293, 63504 Tel Aviv, Israel, shall jointly and severally pay to 
the Claimant DARKO PLANINIC, Krapinska 16, 10000 Zagreb, Croatia, 
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the reimbursement of the arbitration costs, as well as the legal fees and 
expenses.” 

4.2 Respondent 1’s (Cibona’s) Position  

51. Respondent 1 submits the following in substance: 

On Claimant’s claim: 

• At the time Claimant’s Request for Arbitration was notified to Respondents, pre-

bankruptcy settlement proceedings under the Pre-Bankruptcy Settlements Act 

were already pending against Cibona. The pendency of these proceedings 

prohibited Cibona by law from paying any of its debts which have become due 

and payable before the commencement of the pre-bankruptcy proceedings. 

This includes the payment of claims pending in this arbitration. 

• The BAT proceedings should be stayed for the duration of the pre-bankruptcy 

proceeding in light of the payment prohibition imposed on Cibona under 

Art. 69 (1) of the Pre-Bankruptcy Settlements Act.1  The continuation of the BAT 

proceedings is also prohibited by Art. 70(2) of the Pre-Bankruptcy Settlements 

Act, which does not only encompass state court litigation, but extends to 

arbitration. 

On Maccabi’s third party notice: 

                                                

1  Art. 69 (1) of the Pre-Bankruptcy Settlements Act reads as follows (English translation provided by 
Cibona): „In the period between the institution and conclusion of the pre-bankruptcy settlement 
proceedings, the debtor is prohibited from paying its liabilities that arose and fell due before the date of the 
institution of the pre-bankruptcy settlement proceedings, except for the claims referred to in Article 17(2), 
item 1, 6 and 7 of this Act.“ 
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• Cibona principally accepts that it is primarily responsible for the fulfillment of 

Claimant’s claims. In the Cibona Letter, it fully agrees with Maccabi’s 

arguments. 

• Cibona should be exempted from reimbursement of any costs vis-à-vis 

Maccabi, because it has given Maccabi no reason to bring any claim against it. 

52. Cibona submits the following request for relief: 

“In view of all circumstances that the Respondent 1 presented which 
show that the Club is currently prohibited by Croatian law from paying its 
obligations towards the Claimant that arose and have come due before 
the day of institution of the pre-bankruptcy settlement proceedings, the 
Respondent 1 is kindly asking the BAT to stay the arbitral proceedings 
and delay the arbitral decision for the time being, which should not take 
more than 120 days for the Commercial Court in Zagreb to confirm the 
pre-bankruptcy settlement agreement.” 
 

4.3 Respondent 2’s (Maccabi’s) Position 

53. Respondent 2 submits the following in substance: 

• The BAT lacks jurisdiction over the dispute, because its subject matter has 

already been resolved by the Croatian Basketball Federation by means of the 

CBF decision. The Player’s choice to enforce his rights against Cibona before 

the Croatian Basketball Federation constitutes a waiver of his agreement in 

favor of BAT’s jurisdiction. Furthermore, the Player’s goal in this arbitration is 

not to resolve a dispute arising under the Player Loan Agreement, but to 

enforce the CBF decision. The Player has not taken any efforts to enforce the 

CBF decision in Croatia, and therefore acted in bad faith. 

• Maccabi’s guarantee was limited to the amount of the Bank Guarantee 

reflecting the Player’s net salary (USD 310,000.00), and did not extend to any 
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taxes, other contributions, rent payments etc. Maccabi was, at the time, 

unaware that the Player would have the status of an independent contractor in 

Croatia, who would be responsible for any income tax payments vis-à-vis the 

tax authorities. 

• Neither Cibona nor the Player or his agent disclosed the particularities of the 

Croatian tax system to Maccabi when the Player Loan Agreement was 

negotiated. Such failure to disclose constitutes bad faith. 

• It is obvious that Maccabi was willing to guarantee only for the net salary 

amounts covered by the Bank Guarantee, but would otherwise not expose itself 

to other (unsecured) economic risks stemming from the relationship between 

the Player and Cibona.   

• The Player and Cibona acted in bad faith, and this proceeding is an 

orchestrated attempt of both to have Maccabi pay for the Player’s services from 

which only Cibona benefitted. 

54. Maccabi submits the following request for relief: 

“In particular, if Maccabi's request to fully reject the Claim against it is 
denied and any part of the Claim against Maccabi is accepted, the 
Honorable Arbitrator is kindly requested to resolve that: I. all the relevant 
amounts due to the Player should be paid first and foremost solely by 
Cibona, so that the Player shall not be entitled to enforce any part of an 
award pertaining to the Claim against Maccabi, until such time as the 
Player exhausts all reasonable enforcement measures against Cibona 
(including sanctions to be imposed by FIBA, at the Player's request, 
should Cibona fail to perform any award granted by the Honorable 
Arbitrator against it); II. Any amounts to be paid by Maccabi to the Player 
in respect of the Claim should be immediately repaid to Maccabi by 
Cibona together with interest of 12% per annum; 
In addition, the Honorable Arbitrator is requested to impose on the Player 
and/or Cibona, as the case may be, Maccabi's legal fees, BAT's fees and 
all other costs incurred by Maccabi in connection with the Claim and this 
Response.” 
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5. The Jurisdiction of the BAT 

55. Pursuant to Art. 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(“PILA”). 

56. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties. 

57. The Arbitrator finds that the dispute referred to her is of a financial nature and is thus 

arbitrable within the meaning of Art. 177(1) PILA. 

58. The jurisdiction of the BAT with respect to all Parties of this dispute generally follows 

from Clause 10 of the Player Loan Agreement, which reads as follows: 

“Any dispute arising from or related to the relations between the parties or 
any of them shall be submitted to FIBA Basketball Arbitral Tribunal (BAT) in 
Geneva, Switzerland and shall be resolved in accordance with the BAT 
Arbitration Rules by a single arbitrator appointed by BAT President. The seat 
of the arbitration shall be Geneva, Switzerland. The arbitration shall be 
governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties' domicile. The language of the arbitration shall be 
English. The arbitrator shall decide the dispute ex aequo et bono.” 

59. Clause 7.2 of the Annex contains an almost identically worded arbitration clause in 

favor of BAT. 

60. The arbitration agreements are in written form and thus fulfill the formal requirements of 

Article 178(1) PILA.  

61. With respect to substantive validity, the Arbitrator considers that, subject to the waiver 

issue discussed below, there is no indication in the file which could cast any doubt on 
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the validity of the arbitration agreements in the present matter under Swiss law (cf. 

Article 178(2) PILA).   

62. Maccabi challenges BAT’s jurisdiction on the basis that the Player’s choice to bring a 

claim for the protection of his contract before the Croatian Basketball Federation 

constitutes a waiver of the arbitration agreement. Both the Player and Cibona, Maccabi 

argues, chose to litigate the Player’s payment claim in accordance with the procedure 

for the protection of a contract set forth in the Registration Bylaws of the Croatian 

Basketball Federation.2 The proceeding before the CBF concerned the same subject 

matter as this BAT proceeding, the CBF issued an enforceable decision on the Player’s 

claim, and Cibona even fulfilled this claim in part. The Player cannot now bring the 

same claim again in a BAT arbitration. 

63. The Arbitrator does not agree with Maccabi, for the following reasons: 

64. An arbitration agreement can be waived by the parties expressly, impliedly or even 

tacitly before or after a dispute between them has arisen, and without that any form 

requirements would need to be observed.3 When the waiver is not express, as in the 

present case, it is necessary that the parties’ conduct clearly evidences their intention 

to walk away from their arbitration agreement, and to resolve their dispute in a different 

manner and/or in a different forum. It is disputed among scholars whether entering an 

appearance before a state court implies a contractual waiver of the arbitration 

agreement. The predominant view tends to see a waiver in such an appearance.4  

65. However, even if it were assumed for the purposes of this case that the initiation of 

state court proceedings amounts to a waiver of the arbitration agreement absent a 
                                                

2  Art. 95-98 of the Registration Bylaws of the Croatian Basketball Federation. 
3  BERGER/KELLERHALS, International and Domestic Arbitration in Switzerland, 2nd. ed. 2010, para. 557. 
4  POUDRET/BESSON, Comparative Law of International Arbitration (2007), para. 379; RÜEDE/HADENFELDT, 

Schweizerisches Schiedsgerichtsrecht, 2nd. ed. 1993, para. 96; GRÄNICHER in: 
Honsell/Vogt/Schnyder/Berti (ed.), Internationales Privatrecht, 3rd. ed. 2013, Art. 178 para. 83.   
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jurisdictional challenge by the respondent, the same would not and cannot apply to the 

Player’s appearance before the Croatian Basketball Federation. The principle 

possibility of a waiver of the arbitration agreement in the case of a state court 

appearance is premised on the equivalency of arbitration and state court litigation as 

different but comparable means of dispute resolution in terms of procedural standards 

and the (binding) effect of the judgment or arbitral award.  

66. The procedure for the protection of the contract under the Registration Bylaws of the 

CBF is clearly not designed to substitute for state court or arbitration proceedings, but 

rather functions as an additional procedural device for the parties to introduce claims 

on the national federation level for the purpose of being able to obtain the CBF’s 

support in the enforcement of such claims. This is evidenced, inter alia, by the 

following: 

• The procedure is limited in scope. Protection of the contract can only be 

obtained with respect to outstanding financial claims of a Player against a club, 

relating to the last season (Art. 95 (2) of the Registration Bylaws). 

• A request for the protection of a contract shall be dealt with only from the 

beginning of the transfer period (1 July) until the beginning of the next season 

(1 September), i.e. will be adjudicated only within a very limited time frame (see 

Art. 95 (1) of the Registration Bylaws).  

• The request is decided by a Competitions Commissioner (Art. 96 of the 

Registration Bylaws), not by a judge or arbitrator.  

• The decision of the Competitions Commissioner is not final, Art. 97 (2) of the 

Registrations Bylaws (certified translation from the Croatian language proffered 

by Claimant): “If […] the contractual obligations are not met, the Competitions 

Commissioner shall refer the player to initiate litigation for realization of his 

claims before a regular court.” This rule makes clear that the contract protection 

procedure is not considered final and binding, but that the parties are free to 
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revert to their chosen forum (in this case: BAT), at least when and to the extent 

that the contract protection procedure fails to resolve the dispute.  

67. In light of the limited purpose of the procedure for the protection of contract, the non-

final character of the Commissioner’s decision, and the lack of further procedural 

instruments generally available to the parties in court or in arbitration (such as the right 

to a hearing), it cannot be readily assumed that the Player or Cibona intended to waive 

their right to refer this dispute to BAT in accordance with the Player Loan Agreement 

absent an express statement to that extent (which undisputedly does not exist here). 

68. Rather, the Player obviously took the procedure for what it is: an additional (expedient 

and cost efficient) procedural measure to make Cibona obey to its contractual 

obligations in an attempt to avoid more costly and lengthier arbitration proceedings. 

The Player’s choice to use the procedure did not deprive him of his right to initiate BAT 

proceedings in accordance with the parties’ contractual agreement. 

69. For the avoidance of any doubt, the Arbitrator notes that the proceeding before the 

CBF between the Player and Cibona would in any event have no effect on the Parties’ 

arbitration agreement with Maccabi. Because Maccabi was not a party to the contract 

protection proceeding before CBF, any assumed waiver of the arbitration agreement 

(quod non) would in any event be limited to the dispute between the Player and 

Cibona. 

70. For the above reasons, the Arbitrator has jurisdiction to decide the present dispute. 

6. Admissibility of Maccabi’s claim against Cibona (third-party notice) 

71. In its Reply, Maccabi, the Respondent 2, introduced a claim against Cibona, the 

Respondent 1, as follows: 

“The Honorable Arbitrator is kindly requested to consider this response […] 
as a third party's notice and claim by Maccabi against Cibona […]. According 
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to the Loan Agreement […], Cibona is liable to reimburse Maccabi in full 
(together with interest at the rate of 12% per annum) for all and any amounts 
to be paid by Maccabi (if any) to the Player following the Claim, and 
therefore, for the sake of simplicity, efficiency and fairness, the mutual and 
respective rights and obligations of Maccabi and Cibona should be 
addressed and adjudicated by the Honorable Arbitrator within the scope of 
this legal procedure.” 

72. Under Swiss arbitration law, it is accepted that a party to an arbitration may bring a 

claim against a third party by way of a third-party notice (e.g. in the form of a claim for 

indemnity) if the third party is either a party to the arbitration agreement between the 

parties to the pending arbitration, or if a separate or concurring arbitration agreement 

exists between the third party and the party bringing the claim against it.5 

73. In the present proceedings, Maccabi’s claim against Cibona, just as the Player’s main 

claim against Cibona, arises out of the Player Loan Agreement and is thus clearly 

covered by the arbitration agreement between the Parties. Therefore, the Arbitrator has 

jurisdiction over Maccabi’s claim against Cibona. 

74. The Arbitrator also does not see any other reason not to admit Maccabi’s claim. 

Maccabi seeks to be indemnified by Cibona in case the Arbitrator finds that Maccabi is 

required to make payments to the Player beyond those for which it already exhausted 

the Bank Guarantee. The existence of the Player’s claim against Maccabi is a 

preliminary issue decisive for the existence of any (indemnification) claim by Maccabi 

against Cibona. Therefore, the Player’s and Maccabi’s claims are factually and legally 

connected with each other. For reasons of procedural and cost efficiency, and for 

purposes of issuing consistent decisions on the separate claims, it is fully appropriate 

and in fact even desirable to adjudicate Maccabi’s claim in the same arbitration 

proceeding as the Player’s claims. 

                                                

5  Swiss Federal Tribunal dated 11 November 1994, 4P.86/1994, E.2.; BERGER/KELLERHALS, International and 
Domestic Arbitration in Switzerland, 2nd. ed. 2010, para. 518. 
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7. Cibona’s request to discontinue or suspend the B AT proceedings in view 

of the initiation of pre-bankruptcy settlement proc eedings against it  

75. Cibona purports that the present proceeding should be discontinued or at least stayed 

because of the pendency of pre-bankruptcy settlement proceedings in Croatia. By 

virtue of the Pre-Bankruptcy Settlements Act, Cibona, in its own view, is legally 

prohibited from satisfying the Player’s debt, and judicial proceedings need to be 

discontinued at its request. The relevant provisions of the Pre-Bankruptcy Settlements 

Act, on which Cibona relies, read as follows (English translation provided by Cibona): 

“Article 69 

(1) In the period between the institution and conclusion of pre-
bankruptcy settlement proceedings, the debtor is prohibited from 
paying its liabilities that arose and fell due before the date of the 
institution of the pre-bankruptcy settlement proceedings […]. 

Article 70 

(1) Litigation, enforcement, administration and security proceedings 
instituted against the debtor before the institution of pre-bankruptcy 
settlement proceedings will be discontinued at the request of the 
debtor upon the issue of decision on institution of the pre-bankruptcy 
settlement proceedings […]. 

(2) During the pre-bankruptcy settlement proceedings no litigation, 
enforcement, administration and security proceedings for the purpose 
of settlement or security of claims that have been incurred until the 
institution of the pre-bankruptcy settlement proceedings can be 
instituted […]” 

76. The Arbitrator disagrees with Cibona, for the following reasons: 

77. The Pre-Bankruptcy Settlements Act does not apply to the question of whether these 

arbitration proceedings need to be stayed or discontinued. A stay of proceedings is a 

procedural question governed by the applicable lex arbitri, in this case Swiss law, and 

more specifically the BAT Rules and PILA. Pursuant to Art. 182 (2) PILA and Art. 3.1 of 

the BAT Rules, the Arbitrator has full discretion when ruling on a request for a stay, 
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unless mandatory (foreign) statutory provisions or an agreement between the parties 

prevail. 

78. A mandatory statutory provision requiring the Arbitrator to discontinue or stay 

arbitration proceedings can potentially exist when a party to the arbitration is bankrupt, 

because bankruptcy, in many legal jurisdictions, results in a lack of capacity, which 

means that the bankrupt party lacks standing to be a party in legal proceedings. 

According to the Swiss Federal Tribunal’s jurisprudence, the issue of capacity to be a 

party to an arbitration is determined by the law applicable by operation of the general 

conflict of laws rules of the PILA governing legal capacity and capacity to act (and not 

by the special conflict of laws rule of Art. 178 (2) PILA).6 Those general conflict of laws 

rules (Art. 154, 155 PILA) refer to the lex societatis or incorporationis, in the case of 

Cibona to Croatian law. 

79. Nothing indicates that under Croatian law, the institution of pre-bankruptcy settlement 

proceedings, which are different in nature from genuine bankruptcy proceedings, 

results in a lack of capacity of the distressed entity. The Pre-Bankruptcy Settlements 

Act does not contain any such determination. In fact, not even Cibona argues that it 

has lost legal capacity as a result of the pre-bankruptcy settlement proceedings, and 

the Parties seem to agree that Cibona’s financially distressed situation does not affect 

its standing to be a party in this arbitration. 

80. Therefore, because Cibona still has legal capacity under Croatian law, no mandatory 

law exists which would dictate a discontinuation or stay of the present arbitration. In the 

absence of any such mandatory law, in accordance with Art. 182 (2) PILA and Art. 3.1 

of the BAT Rules, the Arbitrator has full discretion in ruling on Cibona’s stay. In 

exercising this discretion, she shall balance the conflicting interests of the parties 

                                                

6  See Swiss Federal Tribunal, Decision 4P.161/1992 of 22 December 1992; Swiss Federal Tribunal, 
Decision 4A_428/2008 of 31 March 2009 E. 3.2 (Vivendi vs. Elektrim). 
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against each other, in particular with due consideration to equal treatment and the right 

to be heard.7 

81. In the Arbitrator’s view, the pendency of the pre-bankruptcy settlement proceedings do 

not warrant a stay of these proceedings.8 An arbitration award allows the Player to 

claim more easily as a creditor within the pre-bankruptcy proceedings any monies 

owed by the Club under the Player Loan Agreement. His right to obtain judicial 

assistance in ascertaining his claims outweighs Cibona’s interest in freezing legal 

proceedings during pre-bankruptcy proceedings, particularly in light of the fact that 

Cibona is not even bankrupt. The fact that the club may be prohibited from making any 

payments under Croatian law while the pre-bankruptcy proceedings are pending is 

irrelevant at this level, and may at best gain importance later on when it comes to the 

enforcement of any money award in the Player’s favor. The Player’s right and justified 

interest in obtaining a legal title for his claim should not be affected by that.9 

82. Hence, Cibona’s request for a stay or discontinuation of these proceedings is without 

merit and must be dismissed. 

8. Applicable Law – ex aequo et bono  

83. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

                                                

7  BERGER/KELLERHALS, International and Domestic Arbitration in Switzerland, 2nd. ed. 2010, para. 1073. 
8  See also FAT 100/10, with respect to preliminary bankruptcy proceedings instituted over the assets of a 

Serbian club. 
9  The same approach is being taken by FIFA since recently, when the CAS issued its landmark decision in 

case no. 2012/A/2754 dated 8 February 2013 (U.C. Sampdoria v. Club San Lorenzo de Almagro & 
Fédération Internationale de Football Association (FIFA)). 
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may authorize the arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA reads as follows:  

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

84. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows:  

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute 
ex aequo et bono, applying general considerations of justice and fairness without 
reference to any particular national or international law.” 

85. In Clause 10 of the Player Loan Agreement and Clause 7.2 of the Annex, the Parties 

have explicitly directed and empowered the Arbitrator to decide this dispute ex aequo 

et bono without reference to any other law. Consequently, the Arbitrator will decide the 

issues submitted to her in this proceeding ex aequo et bono. 

86. In light of the foregoing considerations, the Arbitrator makes the findings below. 

9. Findings 

87. The Arbitrator will address, in turn, the Player’s payment claim against Cibona (below 

at 9.1), the Player’s payment claim against Maccabi (below at 9.2), and Maccabi’s 

claim against Cibona (below at 9.3). 

9.1 The Player’s payment claim against Cibona (HRK 431,042.49) 

88. According to the Player Loan Agreement, Cibona was obligated to pay to the Player – 

beyond the total annual net salary of USD 310,000.00, which has been fully paid by 

now – certain taxes, bonuses and rent payments.  

89. Specifically, Cibona was contractually responsible: 
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• to cover any and all tax payments (income tax, VAT, other compulsory 

contributions) the Player was obligated to make under Croatian law directly to 

the competent tax authorities (Clause 4.1. of the Player Loan Agreement); 

• to pay him a bonus in the amount of USD 10,000.00 for Cibona’s reaching the 

ABA League Finals (Clause b. of the Annex); and 

• to pay him EUR 600 per month for the rent of his apartment, plus municipal 

taxes and certain other ancillary costs (Clause 7.2 c. of the Annex). 

90. By the end of the 2013-14 season, certain of these payments, initially in the amount of 

HRK 881,042.49, remained unpaid, which Cibona expressly acknowledged in its letter 

to the CBF dated 25 August 2014 (cited above at para. 21). 

91. Following the CBF decision granting the Player’s claim in that very amount, Cibona 

made a partial payment of HRK 450,000.00, leaving an amount of HRK 431,042.49 still 

outstanding today. Cibona has neither disputed the existence nor the quantum of this 

amount before or during this arbitration, and has also not revoked its express 

acknowledgement of that debt made in the course of the CBF proceedings for the 

protection of the Player’s contract.  

92. Based on the record before her, the Arbitrator finds that there is no indication that 

would cast doubt on the existence of Cibona’s obligation to pay the Player the 

outstanding tax, bonus and rent payments as stipulated under the Player Loan 

Agreement and the Annex. The Arbitrator therefore finds that the Player is entitled to 

the claimed payment in the amount of HRK 431,042.49. 

93. As far as interest is concerned, the Player requests interest on the outstanding 

amounts at a rate of 5% p.a. since 10 September 2014. 

94. The Player Loan Agreement does not provide for any obligation by Cibona to pay 

interest in case of a non-payment. However, it is a generally accepted principle 
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embodied in most legal systems and reflected in the BAT jurisprudence,10 that default 

interest can be awarded even if the underlying agreement does not explicitly provide for 

a respective obligation. The Arbitrator, deciding ex aequo et bono and in accordance 

with constant BAT jurisprudence, considers an interest rate of 5% per annum to be fair 

and just to avoid that the club derives any profit from the non-fulfillment of its 

obligations. 

95. The starting date of 10 September 2014 requested by the Player is justified. The 

outstanding payments have been due by that date, and Cibona has failed to discharge 

its obligations despite several reminders by the Player. 

9.2 The Player’s payment claim against Maccabi (HRK  431,024.49) 

96. The Player requests that Maccabi be held responsible jointly and severally with Cibona 

for the outstanding tax, bonus and rent payments in accordance with the guarantee 

provided by it under the Player Loan Agreement and the Annex.  

97. The guarantee Maccabi undertook on behalf of the Player is addressed in Clause 5 of 

the Player Loan Agreement and in Clause 7.2 of the Annex. It is secured by the Bank 

Guarantee issued by Cibona in the amount of the Player’s net salary 

(USD 310,000.00). It is undisputed between the Parties that the Bank Guarantee has 

been fully exhausted to cover the Player’s net salary upon Cibona’s non-payment 

thereof. 

98. Whether or not Maccabi is obligated to make the requested additional payments to the 

Player under the guarantee depends on the scope of this guarantee, both in respect of 

the type of payments covered by it, and in respect of the amount of the guarantee. The 

                                                

10  See, ex multis, the following BAT awards: BAT 0092/10; BAT 0069/09; BAT 0056/09; BAT 0237/11. 
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Player, on the one hand, argues that the guarantee is not limited in scope or quantum, 

but is rather designated to cover any and all contractual payments Cibona fails to make 

(including those requested in this arbitration). Maccabi, on the other hand, purports that 

the guarantee is limited in scope and quantum to the net salary amounts 

(USD 310,000.00), and was not intended to cover any types of payment or amounts 

other than net salaries. 

99. The determination of the scope of Maccabi’s guarantee is a question of contract 

interpretation. Below, the Arbitrator will first outline the basic principles of contract 

interpretation applicable in the present case in accordance with ex aequo et bono. 

Based on these principles, the Arbitrator will then explain why she finds that Maccabi’s 

guarantee does not cover the requested tax, bonus and rent payments, so that the 

Player is, therefore, not entitled to recover these payments from Maccabi. 

9.2.1 The applicable principles of contract interpr etation 

100. When interpreting a contract, or an individual contractual provision, the Arbitrator is 

held to take into account all individual circumstances pertaining to the parties' 

declarations of intent which may be relevant for the purpose of interpreting them and, 

thus, to discern the legally relevant meaning of the contractual provision in dispute. The 

Arbitrator should not stick to the pure contractual wording, but should use the language 

of the contract as a starting point for discovering the intended purpose of the contract, 

including the intended risk allocation, based on the overall circumstances and the 

parties’ actions surrounding the conclusion of the contract. Generally, the following 

factors should be considered here: 

• Purpose of contract: The assumption is that the parties try to seek a reasonable 

solution consistent with their well-defined and expressed interests. In case of 

doubt, preference must be given to a construction that yields a sound and 

consistent result against the background of the parties' interests. 
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• Overall conduct of the parties, prior negotiating history and post-signing conduct: 

The Arbitrator needs to take into account all circumstances which may have a 

bearing on the interpretation of the declarations of intent. The negotiating history 

of a contract has been consistently considered by BAT Arbitrators and other 

arbitral tribunals in order to discern the meaning of a disputed clause. The post-

signing conduct of the parties is also relevant to the extent it assists the discovery 

of the parties' intent at the time of the signing.  

• Systematic structure of the contract: Disputed provisions must be construed with 

regard to the context of the entire agreement and, if applicable, other legal 

relationships between the parties. The rationale is that a single provision cannot 

be properly understood without regard to the surrounding provisions and the 

general context.  

101. All these indicia should be applied as interpretation guidelines based on the 

assumption that the parties acted at all times in good faith, and taking into account 

common practices. In case of doubt, the Arbitrator should apply an interpretation which 

duly accounts for the legitimate interests of both parties and is in accordance with the 

requirements of fairness and equity. 

9.2.2 The scope of Maccabi’s guarantee 

102. The starting point for the determination of the scope of Maccabi’s guarantee is the 

wording of the Player Loan Agreement. Pursuant to Clause 5, Maccabi guarantees to 

pay the Player the “Amounts in Arreas”, which are defined as “any of the 2013/14 

Payments […] not fully paid by Cibona to the Player”. The “2013/14 Payments” are, in 

turn, defined in Clause 4.1. of the Player Loan Agreement, as the “net amount (after all 

taxes and/or other deductions and/or withholdings under applicable law shall be made 

by Cibona) of $310,000”. 
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103. The chain of definitions employed by the Parties – “Amounts in Arreas” equaling the 

unpaid “2013/14 Payments”, equaling net amounts of USD 310,000 (excluding taxes 

and other deductions) – suggests that Maccabi’s guarantee was limited in scope to 

cover only the net salaries Cibona was obligated to pay to the Player, up to a maximum 

amount of USD 310,000.  

104. On the other hand, in the Annex, where the Parties agree that Cibona shall grant the 

Player certain additional benefits (bonuses, medical insurance, an automobile, an 

apartment and certain other benefits), Maccabi expressly agrees to be “responsible for 

providing and paying for these obligations to the PLAYER, and shall have the right to 

recover any amounts under the Bank Guarantee” (Clause 7.2. of the Annex). 

105. The Arbitrator notes that irrespective of how these two clauses can be reconciled, it is 

clear that none of them covers the requested tax payments and other contributions 

advanced by the Player. To the contrary, Clause 5 of the Player Loan Agreement 

specifically excludes “all taxes and/or other deductions and/or withholdings under 

applicable law [which] shall be made by Cibona” from Maccabi’s guarantee. The Annex 

discusses certain further bonuses and benefits which could potentially be covered by 

the guarantee, but taxes or contributions are not listed therein.  

106. The Arbitrator does not see any reason to extend Maccabi’s guarantee to taxes and 

contributions beyond the clear language of Clause 5 of the Player Loan Agreement and 

Clause 7.2. of the Annex, which confine the guarantee to net salaries and certain 

benefits. Specifically, the Player Loan Agreement suggests that Maccabi shall, as a 

general rule, not have any obligations vis-à-vis the Player during the loan period, 

except for those expressly stipulated in Clause 5. The exceptional character of the 

guarantee and its limited scope is evidenced, inter alia, by the following terms of the 

Player Loan Agreement: 
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• In Clause 4.3., the Parties clarify “for the avoidance of any doubt […] that except 

as expressly stated in section 5 below, Maccabi shall be under no obligation to 

pay the Player any salary payment or any other payment, benefit or amenities, of 

whatsoever nature”. 

• Clause 4.5. provides that “except as expressly stated in section 5 below Maccabi 

is fully released from all and any obligations whatsoever towards the Player 

arising out of or relating to the Loan Period and the Player shall not have any 

demand and/or claims and/or suits against Maccabi and he hereby waives any 

such demand and/or claims and/or suits”. 

• Clause 4.6. sets forth that Maccabi shall not be entitled to any loan fee, i.e. shall 

not receive any consideration for loaning the Player to Cibona. 

• Pursuant to Clause 7, employer-employee relations shall exist only between the 

Player and Cibona, and Cibona shall be “solely and fully responsible” for all 

payments, including “taxes, national insurance payments, pension payments and 

any and all other taxes and social payments”. 

107. In the Arbitrator’s opinion, these provisions evidence the Parties’ intent to restrict 

Maccabi’s financial risks under the loan to the specially defined guarantee provided for 

in Clause 5, which is expressly limited (as shown above) to net salary payments. This 

view is supported by the fact that the Bank Guarantee issued by Cibona (albeit legally 

independent from Maccabi’s promise to guarantee for certain of Cibona’s obligations) is 

capped at USD 310,000.00, the exact amount of the annual net salary. There is no 

reason and Claimant does not proffer any sensible explanation for why Maccabi, which 

was not to derive any financial benefit from the loan in the form of a fee or otherwise, 

was to assume any financial risk in connection with the employment relationship 

between the Player and Cibona beyond that secured by the Bank Guarantee. 

108. The language of Clause 6.1., requiring Cibona to provide the Bank Guarantee “[t]o 

secure all of Cibona’s obligations” under the Player Loan Agreement, does not change 

this analysis. In particular, against the background of the carefully defined scope of 
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Maccabi’s guarantee in Clause 5, and the repeated references in the contract to 

Maccabi’s release from any other obligations in respect of the loan, it cannot be 

assumed that the Parties intended to extend the scope of Maccabi’s guarantee 

backdoor and without any explanation in the Section dealing with Cibona’s Bank 

Guarantee.  

109. As a result, the Arbitrator concludes that taxes and other contributions which the Player 

had to advance to the Croatian authorities are to be borne solely by Cibona, and are 

not covered by Maccabi’s guarantee. 

110. The next question is whether the same accounts for the bonus and rent payments 

which the Player has still not received. In contrast to taxes, these payments are 

expressly mentioned in the Annex, where Maccabi principally agreed that it “shall be 

responsible for providing and paying for these obligations to the PLAYER”. While this 

language suggests prima facie that Maccabi’s guarantee principally encompasses 

these payments, the question remains whether it does so even when the Bank 

Guarantee securing Maccabi’s guarantee is fully exhausted, as is the case here.  

111. The Arbitrator finds that Maccabi’s guarantee for any payments other than net salaries 

has to be interpreted restrictively and is premised on the availability of the Bank 

Guarantee. In other words, the Arbitrator believes that the Player’s right to request the 

bonus and rent payments directly from Maccabi exists only for as long as the Bank 

Guarantee has not been used for paying the (primarily guaranteed) net salaries. 

Therefore, because the Bank Guarantee has been fully used already to pay the 

Player’s net salary, the Player is not entitled to receive any further payments from 

Maccabi relating to bonuses or other benefits. 

112. The Annex has the purpose to clarify that “Cibona will also be responsible for providing 

the PLAYER with […] additional benefits” as listed therein. The Annex is not intended 

to change the risk allocation between the Parties, which has been carefully determined 



 

 

 

 

 

 

Arbitral Award  34/38 
(BAT 0641/15) 
 
 

in the Player Loan Agreement. Rather, the Arbitrator believes that the Parties wanted to 

clarify that for as long as the Bank Guarantee has not been exhausted, the Player – in 

deviation from Clause 5 of the Player Loan Agreement – could request payment of 

bonuses and benefits from Maccabi, which in turn could draw on the available portions 

of the Bank Guarantee provided by Cibona. This flexible system sought to ensure that 

the Player’s payment claims against Cibona would be satisfied to the greatest extent 

possible and that the use of the available Bank Guarantee would be maximized in case 

of a payment default on amounts other than net salary, without any additional risk being 

imposed on Maccabi. 

113. Any other interpretation to the detriment of Maccabi would, in the Arbitrator’s view, 

undermine that Parties’ agreed risk allocation set forth in the Player Loan Agreement 

(described above at para. 106), a risk allocation that makes economic sense and 

seems fair and reasonable for all participants. The Annex did not intend to change or 

amend this arrangement. The Player, as is commonly the case, bears the insolvency 

risk of his Club, and there is no reason to surmise that Maccabi was willing to assume 

that risk for the Player absent any remuneration for the assumption of such risk. 

9.2.3  Conclusion 

114. As a result of the above analysis, the Arbitrator finds that the Player has no claim 

against Maccabi for the payment of any (additional) taxes, bonuses or rent.  

9.3 Maccabi’s claim against Cibona 

115. Because Maccabi is not obligated to make any of the requested additional payments to 

the Player, its alternative indemnification claim against Cibona – introduced into these 

proceedings by means of a valid third-party notice – is moot. Therefore, the Arbitrator 

does not need to address this claim in this proceeding. 
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9.4 Summary 

116. For the reasons set forth above, the Player is entitled to receive from Cibona an 

amount of HRK 431,042.49 in tax, bonus and rent payments for the 2013-2014 season, 

plus interest of 5% p.a. on this amount from 10 September 2014. The Player is not 

entitled to request any payments from Maccabi. 

10. Costs 

117. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its legal fees and expenses 

incurred in connection with the proceeding. 

118. On 29 July 2015 – considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration, which shall 

include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”; that “the fees of the Arbitrator shall be calculated on the 

basis of time spent at a rate to be determined by the BAT President from time to time”, 

and taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the arbitration costs in the present matter to be 

EUR 11,570.00. 

119. Claimant succeeded in full with his claim against Respondent 1. Claimant lost with his 

claim against Respondent 2, which claim has the same value as the (successful) claim 

against Respondent 1. Considering that Claimant won 50% of the arbitration (i.e. the 

claim against Respondent 1) and taking into account the circumstances of the present 
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case, the Arbitrator deems it appropriate to split the arbitration costs 50/50 between 

Claimant and Respondent 1. 

120. Therefore, considering that Claimant and Respondent 2 paid EUR 6,000.00 of the 

advance on costs (minus applicable banking costs), respectively, in application of 

Article 17.3 of the BAT Rules, the Arbitrator decides that Respondent 1 shall reimburse 

Respondent 2 in the amount of EUR 5,785.00 for the costs advanced by the latter. The 

balance of the Advance on Costs, in the amount of EUR 406.97, will be reimbursed to 

Claimant and Respondent 2 by the BAT as follows: EUR 215.00 to Claimant and 

EUR 191.97 to Respondent 2. 

121. With respect to the Parties’ legal fees and expenses, the Arbitrator finds as follows: 

• Respondent 1 shall bear its own legal fees and shall reimburse Claimant for 

50% of his legal fees and expenses, which are appropriate and reasonable, i.e. 

in the amount of EUR 2,025.00 (50% of EUR 4,050.00). 

• Claimant shall reimburse Respondent 2 for 50% of its reasonable legal fees and 

expenses. In this respect, the Arbitrator notes that Respondent 2’s legal fees of 

more than EUR 7,500.00, based on 75 billable hours of its attorneys, are 

unreasonable under the circumstances. Respondent 2 made only one 

submission in this proceeding, and although this submission had a considerable 

volume, the Arbitrator does not believe that the requested amount is justified, 

also compared to the much lower legal fees of Claimant and Respondent 1, 

who were also represented by legal counsel and who made at least two 

submissions in these proceedings. The Arbitrator considers an amount of 

EUR 4,000.00 to be reasonable under the circumstances. Given that 

Respondent’s legal fees partly related to an unsuccessful jurisdictional 

objection, the Arbitrator, deciding ex aequo et bono, believes that it is fair and 

just for Claimant to bear only 50% of Respondent 2’s reasonable legal fees, i.e. 

an amount of EUR 2,000.00. 
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122. Furthermore, the Arbitrator considers it adequate that Claimant is entitled to the 

payment of a 50% contribution towards his other expenses (Article 17.3. of the BAT 

Rules). Pursuant to Articles 17.1 and 17.3 of the BAT Rules, the Arbitrator decides that 

Respondent 1 has to reimburse Claimant for 50% of his handling fee (= EUR 1,000.00), 

which qualifies as “other expenses” incurred in connection with the present arbitration. 

123. Under the same principles, Respondent 2 is entitled to a reimbursement of 50% of its 

handling fee ( = EUR 1,000.00) from Claimant.  
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11. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows: 

1. BC Cibona Zagreb is ordered to pay Mr. Darko Pla nini ć HRK 431,042.49 
net, together with interest of 5% p.a. on that amou nt since 10 September 
2014. 

2. Mr. Darko Planini ć’s claim against Maccabi Tel Aviv Basketball Club ( 1995) 
Ltd. is dismissed. 

3. BC Cibona Zagreb is ordered to pay to Maccabi Te l Aviv Basketball Club 
(1995) Ltd. EUR 5,785.00 as a reimbursement of the arbitration costs 
advanced by the latter. 

4. BC Cibona Zagreb is ordered to pay to Mr. Darko Planini ć EUR 3,025.00 as 
a contribution towards his legal fees and expenses.  

5. Mr. Darko Planini ć is ordered to pay to Maccabi Tel Aviv Basketball C lub 
(1995) Ltd. EUR 3,000.00 as a contribution towards its legal fees and 
expenses. 

6. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 10 August 2015 

 

 

Annett Rombach 

(Arbitrator) 


