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1. The Parties 

1.1. The Claimants  

1. Mr. Nolan Smith (hereinafter the “Player”) is a professional basketball player of U.S. 

nationality.  

2. The Wasserman Media Group or WMG (hereinafter the “Agency”) is an agency 

domiciled in Los Angeles. Mr. Michael Tellem of WMG is a FIBA certified agent. 

1.2. The Respondent 

3. Galatasaray Spor Kulübü Demegi (hereinafter the “Club”) is a professional basketball 

club located in Istanbul, Turkey.  

2. The Arbitrator 

4. On 3 February 2015, the President of the Basketball Arbitral Tribunal (hereinafter the 

"BAT"), Prof Richard H. McLaren, appointed Dr Stephan Netzle as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1. Summary of the Dispute  

5. On 31 July 2014, the Player and the Club entered into an employment agreement 

(hereinafter “the Player Contract”) for one season (2014-2015). The salary of the 

Player was agreed at USD 500,000.00, net of all taxes and other deductions, payable 

in 10 monthly instalments of USD 50,000.00, due on the 15th day of each month and 
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starting on 10 August 2014. The Player was also entitled to bonus payable if the Club’s 

team would reach certain defined goals. 

6. The Player Contract, which was also signed by the Agency, provides for an Agent Fee 

of USD 50,000.00 payable in two instalments on 15 October 2014 and 15 February 

2015.  

7. By letter of 15 October 2014, the Agency sent a late payment notice to the Club and 

reminded it that the payments due on 15 September and 15 October 2014 had not yet 

been paid. With regard to the September payment, the Club was 30 days overdue 

which would allow the Player to exercise his rights under clause 5 of the Player 

Contract.  

8. By letter of 22 October 2014, the Club excluded the Player from the A team because of 

“consistent misbehaviours and recent undisciplined action towards Club’s Coach during 

Bandirma Bandit game.” The Player was instructed to train with the junior squad. 

9. By letter of 24 October 2014, the Club informed the Player that the Club’s Executive 

Committee had decided to unilaterally terminate the Players Contract with immediate 

effect because of three alleged events which were unacceptable to the Club: 

a) On 10 October 2014, the Player made a post on the social network Twitter 

as follows: “Hotel nights before home games…I didn’t even do that in 

college at 18 years old. Am I mad? Very!!” (the “Tweet”). 

b) The next day, the Player displayed actions during a pre-match meeting in 

the locker room that were detrimental to the head coach’s authority (the 

“Locker Room Incident”). 

c) On 19 October 2014, during the match between the Club and Bandirma 

Banvit, the Player threw a towel at the head coach (the “Towel Incident”). 
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10. In addition, three fines according to the Internal Disciplinary Regulations in the total 

amount of USD 45,000 were imposed on the Player which would be “deducted from the 

earnings due as of today.” 

11. By Resolution of 29 December 2014, the Turkish Basketball Federation accepted the 

“Club’s Demand of Cancellation” of the Player Contract dated 24 October 2014. 

12. To date, the Club has neither paid the Player’s salary nor the Agent Fee. 

13. Following his departure from Turkey, the Player joined in November 2015 the NBADL 

team Delaware 87ers. After sustaining a [serious injury] in January 2015, the Player 

was waived by the Delaware 87ers on 14 January 2015.  

3.2. The Proceedings before the BAT 

14. On 22 December 2014, the Player and the Agency filed a Request for Arbitration in 

accordance with the BAT Rules. A non-reimbursable handling fee of EUR 4,000.00 

was received in the BAT bank account on 24 December 2014.  

15. By Procedural Order of 6 February 2015, the BAT Secretariat confirmed receipt of the 

Request for Arbitration and informed the Parties about the appointment of the 

Arbitrator. Furthermore, a time limit was fixed for the Club to file its Answer in 

accordance with Article 11.2 of the BAT Rules by no later than 27 February 2015. The 

BAT Secretariat also requested that the Parties pay the following amounts as Advance 

on Costs by no later than 17 February 2015: 

“Claimant 1 (Mr.Nolan Smith) EUR 5,500 
Claimant 2 (Wasserman Media Group) EUR 1,000 
Respondent (Galatasaray Spor Kulübü) EUR 6,500” 

16. By Procedural Order of 27 March 2015, the BAT Secretariat acknowledged receipt of 

the full amount of the Advance on Costs entirely paid by the Claimants, and the Club’s 

Answer to the Request for Arbitration. The Arbitrator invited the Parties to a second 
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round of written submissions, which were filed on 7 April 2015 and 4 May 2015 

respectively. 

17. On 18 May 2015, the Arbitrator closed the submissions period and invited the Parties 

to submit detailed statements of their respective accounts of costs by 25 May 2015. 

The Claimants filed their account of costs on 21 May 2015. The Club did not object to 

Claimants’ submission and, on 29 May 2015, filed its own account of costs, which the 

Arbitrator decided to accept on file. The Claimants objected to the Club’s account on 

costs in that it failed to provide the requisite specificity with respect to legal fees. 

4. The Positions of the Parties 

4.1. The Claimants’ Position 

18. The Claimants submit the following in substance:  

a) The Player and the Agency signed a Player Contract which was fully 

guaranteed. 

b) The Club did not comply with its contractual duty to pay the Player’s salary 

instalments of September and October 2014 and also failed to pay the first 

instalment of the Agent Fee which was also due on 15 October 2014. 

c) The Club’s unilateral termination of the Player Contract was invalid 

because the alleged incidents did not constitute a material breach of 

contract as set out in Section 7.1.10 of the Player Contract which defines a 

“material breach” as “failure to adhere to Section 7 Provisions 7.1.7 

[alcohol, smoking, illegal drugs], 7.1.8 [dangerous sports] or 7.1.9 

[condemnation by a court because of violation of Turkish law].” 

d) The termination was based only on para. 3.10 of the Club’s Internal 

Regulations, which however requires that the Player “has made a habit 

and/or if he/she has [been] suspended from the Team as a result of these 
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behaviors.” The Player did not show “a habit” of disciplinary misbehaviour 

nor was he suspended from the team. 

e) The 10 October 2014 tweet did not cause any detriment to the Club and 

therefore did not violate para. 3.4 of the Club’s Internal Rules.  

f) The Club has failed to sufficiently specify the 11 October 2014 locker room 

incident, i.e. the alleged disrespectful behaviour against the head coach. 

g) On 19 October 2014, the Player did not throw the towel directly at the head 

coach and there is no evidence that he displayed the alleged “unrespectful 

attribute, making mimic and gesture against their seniors and/or technical 

men.” 

h) The Club cannot terminate the Player Contract without giving the Player 

proper notice of the alleged breaches and an opportunity to cure his 

allegedly improper behaviour. No such notice or opportunity was actually 

given to the Player. The Club was rather terminating the Player Contract to 

avoid its payment obligations. 

i) The Club wrongfully terminated the Player Contract which constituted a 

material breach. That is why the Player is entitled to all payments until the 

agreed expiration date of the Player Contract. In any event, the Club is 

liable for the compensation that was due and owed at the time of 

termination. On the other hand, the penalties imposed by the Club are not 

justified.   

4.2. The Claimants’ Request for Relief 

19. The Request for Arbitration of 5 September 2014 (Appendix 2) contains the following 

Request for Relief: 
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“Agent Fee:      US $ 50,000.00 
Guaranteed Compensation, Nolan Smith: US $ 500,000.00 
Rental Fee Contribution:    US $ 25,000.00 
Costs (FIBA BAT filing fee, 4,000 Euros) US $ 5,088.40 
Attorney’s fees     US $ 13,825.00 

TOTAL       US $ 593,913.40 [plus arbitrator costs 
and legal interest at 5% per annum] 

Claimants request an award against Galatasaray Spor Kulübü Dernegi in the 
amount of US $ 593,913.40 plus arbitrator costs and legal interest at 5% per 
annum. In the alternative, Claimants request an award against Galatasaray Spor 
Kulübü Dernegi in an amount which the arbitrator deems to be owed under the 
contracts; plus an award of costs, legal fees and interest in an amount which the 
arbitrator deems just and proper.”  

4.3. The Club’s Position  

20. With regard to the merits of the claim, the Club submits the following:  

a) The three reported incidents have been witnessed by several other team 

members, the head coach and also, in case of the Tweet and the Towel 

Incident, which was broadcasted, the public. These incidents have been 

serious and cannot be tolerated. 

b) The Player accepted the Club’s Internal Regulations when he signed the 

Player Contract. He must therefore follow these rules and also accept the 

disciplinary sanctions in case of a rule violation, including the penalties and 

fines. 

c) The incidents which lead to the penalties and the termination of the Player 

Contract were serious: The Player must be very careful when using social 

media in order not to bring the Club into disrepute and it is not tolerated to 

act against the authority and reputation of the head coach. The termination 

of the Player Contract was absolutely justified. 
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d) The Club acted in full compliance with the Player Contract and the Internal 

Regulations. There is no requirement to hear the Player before imposing 

sanctions or terminating the Player Contract. 

e) On 29 December 2014, the termination of the Player Contract was 

accepted by the Turkish Basketball Federation. The federation’s Resolution 

states that the termination of the Player Contract “was due to the fact that 

Player Nolan Smith breached the Club Disciplinary Regulations (…)”. 

4.4. The Club’s Request for Relief 

21. The Club requests the following: 

“REQUEST FOR RELIEF 

Based on aforementioned grounds, given the TBF Legal Council resolution and Ex 
aequo et bono, we hereby kindly ask you to reject any and all claims of the 
Claimant, to award that the Agreement has been duly terminated based on just 
grounds, and also to impose litigation costs and attorney's fees —which we shall 
notify- on the Claimant.” 

5. Jurisdiction 

22. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA). 

23. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

24. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA. 
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25. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in clause 10 of the Player Contract which reads as follows: 

“10. DISPUTES 

Any dispute arising from or related to the present contract shall be submitted to the 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the 
BAT President. The seat of the arbitration shall be Geneva, Switzerland. The 
arbitration shall be governed by Chapter 12 of the Swiss Act on Private 
International Law (PIL), irrespective of the parties' domicile. The language of the 
arbitration shall be English The arbitrator shall decide the dispute ex aequo et 
bone, 

The prevailing party shall be entitled to recover all costs, fees, and attorneys' fees 
from the other party in any such dispute. 

This agreement may be translated into any language by the Club (at the Club's 
expense) for any purpose. However, it is agreed that in the case of any controversy 
the English form will prevail.” 

26. The Player Contract is in writing and thus the formal requirements for an arbitration 

agreement under Article 178(1) PILA are met. The Arbitrator also considers that there 

is no indication in the file which could cast doubt on the validity of the arbitration 

agreement under Swiss law (referred to by Article 178(2) PILA). In particular, the 

wording “[a]ny unresolved dispute arising from or related to the present contract” in 

clause 12 of the Agreement covers the present dispute. In addition, neither party 

objected to the jurisdiction of BAT. 

27. The Player Contract has also been signed by the Agency. The arbitration agreement 

therefore is binding upon all parties to this dispute. 

28. For the above reasons, the Arbitrator finds that he has jurisdiction to adjudicate the 

Claimants’ claim. 
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6. Applicable Law – ex aequo et bono 

29. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the Parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

30. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the Parties have agreed otherwise the Arbitrator shall decide the 

dispute ex aequo et bono, applying general considerations of justice and 

fairness without reference to any particular national or international law.” 

31. In the arbitration agreement in clause 10 of the Player Contract, the Parties have 

explicitly directed and empowered the Arbitrator to decide this dispute ex aequo et 

bono without reference to any other law. Consequently, the Arbitrator will decide the 

issues submitted to him ex aequo et bono. 

32. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19691 (Concordat),2 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

                                                      

1  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic).   

2  KARRER, in: Basel commentary to the PILA, 3rd ed., Basel 2013, Art. 187 PILA N 290. 
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“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.”3 

33. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives  

“the mandate to give a decision based exclusively on equity, without regard to legal 
rules. Instead of applying general and abstract rules, he must stick to the 
circumstances of the case at hand”.4 

34. In light of the foregoing matters, the Arbitrator makes the following findings. 

7. Findings 

7.1. The relevant agreement 

35. The Player bases his claim on the Player Contract which was signed on 31 July 2014. 

The Club responds that there were actually two agreements, the Player Contract and 

the League Agreement which is a document to be submitted to the Turkish Basketball 

Federation. Whether the Parties also signed a League Agreement, as it is not unusual 

in certain leagues, would only be relevant if a party claimed that one of the two 

agreements was ineffective. That is not the case here. The Club rather confirms that 

the two agreements were actually not different.  

36. This arbitration has been initiated under the Player Contract which is therefore the 

relevant contractual basis of the claim. The Player Contract refers to the Club’s Internal 

Regulations which have been signed by the Player and which are also applicable in 

this case. No claim and no defence argument has been raised on the basis of the 

                                                      

3  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
4  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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League Contract. The Arbitrator will therefore base his decision exclusively on the 

Player Contract and the Club’s Internal Regulations. 

7.2. Termination of the Player Contract  

37. The Parties agree that the Player Contract was no longer effective upon receipt of the 

Club’s termination notice by the Player on 24 October 2014. They disagree however on 

whether the Club was entitled (i) to unilaterally terminate the Player Contract and (ii) to 

claim any penalties and set them off against the Player’s salary until the date of 

termination.  

7.2.1. Unilateral termination by the Club because o f the Player’s repeated breaches 

of contract   

38. The Club submits that it was entitled to unilaterally terminate the Player Contract 

because of the Player’s repeated misbehaviour. It lists three specific incidents that 

occurred on 10 October 2014 (the Tweet), on 11 October 2014 (the Locker Room 

Incident) and on 19 October 2014 (the Towel Incident) (see also para. 9 above).  

39. It is a general principle of labour law that only very serious breaches of an employment 

agreement that strike at the heart of the employment relationship can justify immediate 

termination upon short or even without prior notice. The employer however must 

respond promptly to misconduct which amounts to a severe breach and cannot wait 

and see whether any further misconduct will occur. Otherwise, the employer is deemed 

to have accepted the misconduct of the employee and can no longer justify an 

immediate termination.  

40. If the employee’s behaviour is less serious but still not acceptable to the employer, the 

employer must first warn the employee and then allow him to cure the breach or 

demonstrate improvement within a reasonable time. Only if the employee’s 

performance does not improve, or the breach is not cured can the employment contract 

be unilaterally terminated prior to its expiration date.  
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41. The Arbitrator finds the Club’s has credibly established that the three reported incidents 

have actually taken place. However, the Player contests that (i) the incidents were 

serious enough to justify a unilateral termination of the Player Contract and (ii) that he 

was warned by the Club. The Player also submits that the Club’s notification of 22 

October 2014 and the termination notice of 24 October 2014 were just an act of 

revenge because the Player had dared to remind the Club of the outstanding salary 

payments. 

42. The course of events and the procedure which led to the termination of the Player 

Contract are indeed remarkable: Together with its answer, the Club submitted a 

document titled “Report” which bears the date of 11 October 2014 and which describes 

the Player’s behaviour in the locker room prior to the match against Usak Sportif. While 

the “Report” may indeed serve as convincing evidence in support of the Locker Room 

Incident, it does not mention the Tweet, which the Player posted the day before the 

date of the “Report”. The Player denies that he ever received the “Report” before he 

initiated this arbitration. In its comments to the Player’s response, the Club conceded 

that “we do not have any written notices that were given to the Player.” The Club 

however alleges that the Player was repeatedly “warned by our head coach and our 

administrative manager by verbally” which is again contested by the Player. 

43. The Player also contests that the third incident, i.e. the Towel Incident, was meant to 

be an offensive act against the head coach.  

44. Taking all evidence (including the video recording of the Towel Incident) and 

submissions of the Parties which have been presented in this arbitration into 

consideration, the Arbitrator finds the following course of events to be the most likely:  

a) The Player was not happy with the way he was treated by the team’s 

management and the head coach, as a result, he did not display exemplary 

behaviour when he posted the Tweet and criticized the coach in the locker 

room.  
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b) The Arbitrator also finds that when the Player threw the towel towards the 

head coach’s bench, this had to be understood by an unbiased person as a 

sign of disagreement. This is supported by the head coach’s reaction when 

he immediately turned to the Player and scolded him.  

c) On the other hand, there can hardly be a doubt that the Player’s 

dissatisfaction increased given the fact the Club had not paid the salaries 

on 15 September 2015 and then also on 15 October 2015.  

d) It is indeed likely that the Player’s acts led to arguments with the head 

coach and other team officials. However, the Club did not escalate these 

incidents into a formal legal procedure leading to early termination of the 

Player Contract – at least not before the Player reminded it of the open 

salary payments. In any event, there is no evidence on record which would 

demonstrate when and how the Player was warned. 

e) It is also striking that the Club claimed penalties because of the alleged 

misbehaviour of the Player only by the termination letter of 24 October 

2014, and not, as one would expect, immediately after the incidents 

occurred.  

45. When assessing the seriousness of the three alleged incidents, the Arbitrator finds yet 

that the Player did not behave in a respectful and professional manner but he does not 

share the Club’s view that these incidents were absolutely intolerable and that they 

justified a unilateral and immediate termination of the Player Contract without having 

given the Player an opportunity to respond and without having fulfilled its own 

contractual obligations, namely to timely pay the Player’s salary. It is actually difficult to 

see how these incidents irremediably affected the Club’s or the head coach’s 

reputation or caused any other damage that could not be further tolerated by the Club.  

46. If the incidents had indeed been so detrimental to the reputation of the Club or the 

head coach, the Arbitrator would have expected, as a matter of proportionality, that the 

Club issue a formal warning to the Player immediately upon the first incident including 
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a description of the consequences if there was no improvement. That did not happen. 

This leads the Arbitrator to the conclusion that only when the Player insisted on his 

salary payments the Club used the pretext of these incidents to relinquish an – in its 

view – expensive player which had turned out to be a not so facile person. 

47. The Club argues that the three incidents were managed in full compliance with the 

Player Contract and the Internal Regulations which do not require a formal written 

warning, nor a hearing, before the Club may unilaterally terminate the Player Contract. 

Indeed, neither the Player Contract nor the Internal Regulations contain procedural 

rules but rather list the acts and omissions of the Player which entitle the Club to 

impose a penalty or to unilaterally terminate the Player Contract. That does not mean 

however that the Club does not have to observe any minimum procedural principles of 

proper notification and due process which must be followed as a matter of fundamental 

principles of labour law and fairness. That was indeed confirmed e.g. by BAT 0535/14 

at para. 39 to which the Player rightly referred.  

48. In furtherance of the holding in BAT 0535/14, the Arbitrator finds that the less obvious, 

serious and damaging the alleged violations of the Player Contract by the Player are, 

the more the Club is required to notify and hear the Player before it takes the ultimate 

action and dismisses him prior to the agreed term of the agreement. There can be no 

question that the three reported incidents, which did not, on their own, justify a 

termination of the Player Contract, would have obliged the Club to timely notify and 

warn the Player and to hear him before it terminated the Player Contract. That did not 

happen. The Arbitrator finds that under the circumstances, the unilateral termination of 

the Player Contract was not justified. 

49. The Arbitrator also finds that the Resolution of the Turkish Basketball Federation of 29 

December 2014 does not change the Arbitrator’s conclusion. That Resolution was 

based on the submission of the Club alone. It refers yet to a notification that was sent 

to the Player’s address after the termination of the Player Contract but the Player 

disputes having received such a notification. The Resolution of the Turkish Basketball 

Federation was not essential for the termination of the Player Contract to become 
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effective but rather constitutes a confirmation that the Turkish Basketball Federation 

took note of the early termination of the Player Contract. 

7.2.2. The consequences of the unlawful termination  of the Player Contract 

50. In view of the Club having unlawfully terminated the Player Agreement, the Arbitrator 

will then have to calculate the player’s compensation due until the termination date 

(see para. 51 – 56) and for the remaining term of the player contract (see para. 57 – 

59).  

(a) Compensation due until termination date 

51. Undisputedly the Player was not paid any of the contractually agreed monthly salary 

instalments. At the time of the termination of the Player Agreement, two monthly 

instalments of USD 50,000 for September and October 2015 were due, which amounts 

to a total of USD 100,000. 

(b) Rental fee compensation 

52. The Player also claims a rental fee compensation of USD 25,000 according to Section 

4.A of the Player Contract. The Arbitrator finds that the rental compensation is a 

contribution to the Player’s actual renting costs for the entire term of the Player 

Contract and not an additional part of the salary. It shall therefore be due only for the 

time period during which the Player was actually in Turkey. Failing any further 

information, the Arbitrator holds that the rental compensation shall be USD 5,000, 

corresponding to the two months of the Player’s service to the Club. 

(c) Penalty 

53. From the Player’s salary due by the end of the Player Contract, the Club deducted a 

penalty of USD 45,000 because of the three reported incidents (i.e USD 5,000 as a 

penalty for the Tweet, USD 10,000 for the Locker Room Incident and USD 30,000 for 

the Towel Incident).  
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54. While the penalties for the Tweet and the Locker Room Incident seem to be in 

compliance with para. 3.3.4 and 3.15 of the Internal Regulations, the Towel Incident 

was obviously considered as a “second recurrence of the same circumstance” (i.e. 

another “unrespectful attribute” [sic]) which shall be punished by an augmented penalty 

of USD 30,000.  

55. The Arbitrator notes that the penalties were not imposed immediately after the 

incidents occurred but only later, together with the Club’s unilateral termination of the 

Player Contract on 24 October 2014 and that the Player had no opportunity to present 

his view on the Club’s accusations. He also notes that the Club invoked the same 

incidents to justified both, the penalties and the termination of the Player Contract 

which might result in double jeopardy. The Arbitrator, deciding ex aequo et bono, does 

therefore not accept the imposition of the penalties. 

56. Still, the Arbitrator has found that the incidents took place and that they added to the 

deterioration of the relationship between the Club and the Player which then ultimately 

led to the termination of the Player Contract. The Player’s contribution to this 

unfortunate development cannot go unnoticed but must be taken into consideration 

when it comes to the determination of his compensation for the remaining term of the 

Player Contract.   

(d) Compensation for the remaining term of the Play er Contract 

57. The remaining salary until the expiration date of the Player Contract amounts to 

USD 400,000. When calculating the compensation for the remaining term of the 

contract, the Arbitrator is called to take all circumstances into consideration, which 

include the Player’s duty to mitigate damages, e.g. by setting off any alternative income 

during the remaining term of the Player Contract, and the contribution of the Player to 

the deterioration of the contractual relationship.  
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a. Alternative income 

58. According to standing BAT jurisprudence, the Player must accept a deduction of the 

salary otherwise earned in the remaining term of the Player Contract. The Player 

signed a contract with the Delaware 87ers for the 2014/2015 season with a base salary 

of USD 25,000 plus bonuses. The Player did not disclose his actual earnings but 

referred to the fact that he was injured and released in January 2015. The Arbitrator 

finds that the risk of injury lies with the Player and not with the Club which leads to the 

deduction of the full salary agreed with the Delaware 87ers by USD 25,000, resulting in 

a compensation of USD 375,000. 

b. The Player’s contribution to the breakdown of th e contractual relationship 

59. As found above, the Player cannot seriously dispute that the three incidents took place. 

While these incidents did not justify an immediate termination of the Player Contract by 

the Club they nevertheless illustrate the breakdown of the relationship between the 

Player and the Club to which also the Player contributed through his disrespectful and 

insensitive behavior, as set out in more detail in para. 44 and 55 above. The Arbitrator 

finds therefore that the Player must accept a further reduction of the compensation by 

25% amounting to USD 93,750 which results in a remaining compensation of 

USD 281,125. 

7.3. Agent Fee 

60. It is undisputed that the Club has not paid the contractually agreed Agent Fee of 

USD 50,000. According to the Player Contract, the Agent Fee is due to the Agency 

which is also a Claimant in this Arbitration. While the first instalment had to be paid on 

15 October 2014, the second instalment became due upon termination of the Player 

Contract. 

61. From this amount, any agent fee paid with regard to the Player’s new engagement 

must be deducted. Claimant 2 has not provided any evidence of such additional agent 

fee although another associate of the Agency is mentioned as “Representative(s) of the 
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Player” at the end of the Delaware 87ers-contract. Failing any further information, the 

Arbitrator assumes that the Agency was paid the customary 10% of the Player’s 

compensation which amounts to USD 2,500. This amount shall be deducted from the 

Agency Fee due by the Club. 

62. Therefore, the Club shall pay an Agency Fee of USD 47,500 to the Agency. 

7.4. Interest 

63. The Claimants request interest at 5% per annum or “in an amount which the arbitrator 

deems just and proper.” The Agreement does not provide for the payment of default 

interest.  

64. According to standing BAT jurisprudence, default interest can be awarded even if the 

underlying agreement does not explicitly provide for an obligation to pay interest.5 This 

is a generally accepted principle which is embodied in most legal systems. However, it 

is also generally accepted that the obligee has to request payment of interest from the 

obligor if not agreed in the underlying agreement in advance. From the documents on 

record, the Claimants requested payment of interest only in their Request for 

Arbitration. 

65. The Arbitrator, deciding ex aequo et bono, finds that the starting date for the calculation 

of the default interest shall be the day of receipt of the Request for Arbitration which is 

22 December 2014.   

66. Regarding the interest rate, still deciding ex aequo et bono and in line with BAT 

jurisprudence, the Arbitrator considers interest in the rate of 5% p.a. to be fair and 

equitable in the present case.  

                                                      

5 Ex multis: BAT 0490/13. 
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7.5. Summary 

67. The Club shall compensate the Player as follows: 

Salary due on 15 September and 15 October 2014: USD  100,000 

Contribution to the Player’s rental costs USD  5,000 

Contribution for the remaining term of the Player Contract USD  281,500 

Total USD  386,250 

68. This amount shall be subject to interest of 5% since 22 December 2014. 

69. The Agency is entitled to an Agent Fee of USD 47,500 plus interest of 5% since 

22 December 2014. 

8. Costs 

70. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

71. On 12 July 2015– considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration which shall 

include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”, and that “[t]he fees of the Arbitrator shall be calculated on 

the basis of time spent at a rate to be determined by the BAT President from time to 

time”, taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the arbitration costs in the present matter to be 

EUR  11,570.00.  Since Claimants prevailed in a substantial part of their primary 

claims, considering also that the Club had failed to make a single payment under the 

Player Contract to either Claimant, the Arbitrator holds it fair that 80% of the fees and 
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the costs of this arbitration shall be borne by the Club and 20% by the Claimants 

(Article 17.3. of the BAT Rules).  

72. Given that the Advance on Costs of EUR 13,000.00 were entirely paid by the 

Claimants, in application of Article 17.3 of the BAT Rules the Arbitrator decides that the 

Club shall pay 80% of the arbitration costs of EUR 11,570.00 (i.e. EUR 9,256.00) to the 

Claimants. The balance of the Advance on Costs, in the amount of EUR 1,430.00 will 

be reimbursed to the Claimants by the BAT. 

73. The Claimants have submitted an account of costs of USD 14,733.50 (plus the non-

reimbursable handling fee of EUR 4,000.00) while the Respondent’s account of costs 

amounts to EUR 1,650.00. Considering the amount in dispute and in view of the above 

analysis regarding arbitration costs, the Arbitrator considers it adequate that the 

Respondent shall contribute an amount of EUR 13,500.00 towards the Claimants’ legal 

fees and other expenses (Article 17.3. of the BAT Rules).  
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9. AWARD 

For the reasons set forth above, the Arbitrator decides as follows:  

1. Galatasaray Spor Kulübü Dernegi is ordered to pa y to Mr. Nolan Smith the 

net amount of USD 386,250.00 plus interest of 5% p. a. since 22 December 

2014.  

2. Galatasaray Spor Kulübü Dernegi is ordered to pa y to Wasserman Media 

Group the net amount of USD 47,500.00 plus interest  of 5% p.a. since 

22 December 2014. 

3. Galatasaray Spor Kulübü Dernegi is ordered to pa y jointly to Wasserman 

Media Group and Mr. Nolan Smith the amount of EUR 9 ,256.00 as a 

reimbursement of the advance on arbitration costs. 

4. Galatasaray Spor Kulübü Dernegi is ordered to pa y jointly to Wasserman 

Media Group and Mr. Nolan Smith the amount of EUR 1 3,500.00 as a 

contribution to their legal fees and expenses.  

5. Any other or further-reaching claims for relief are dismissed. 

 

Geneva, seat of the arbitration, 27 July 2015 

 

 

 

Stephan Netzle 

(Arbitrator) 


