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1.  The Parties  

1.1  The Claimant 

1.  Mr. DJ Strawberry (hereinafter the “Claimant") is a professional basketball player from 

the USA. 

1.2  The Respondent 

2.  KK Cibona Zagreb (hereinafter the "Respondent") is a professional basketball club in 

Croatia. 

2.  The Arbitrator 

3.  On 4 January 2015, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (hereinafter the "BAT"), appointed Mr. Raj Parker as arbitrator (hereinafter 

the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). 

4.  Neither of the Parties has raised objections to the appointment of the Arbitrator or to 

his declaration of independence. 

3.  Facts and Proceedings 

3.1  Background Facts 

5.  On 4 July 2013, the Claimant and the Respondent entered into a contract in relation 

to the 2013-2014 season (hereinafter the “Player Contract”). The Player Contract 

contains, among others, the following provisions: 
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“4. COMPENSATION 

A. 2013-2014 SEASON  

The club agrees to pay the Player for rendering services to the Club for the 
2013-2014 season a fully guaranteed net of taxes salary of 215.000.00 Euro 
NET (Two Hundred and fifteen thousand Euro) 

[…] 

a. Upon passing physical (no later than 3 days after arrival)- 11.5000,00 Euro 

b. September 10, 2013 – 10.000,00 Euro 

c. October 10, 2013- 21.500.00 Euro 

d. November 10, 2013 - 21.500.00 Euro 

e. December 10, 2013 21.500.00 Euro 

f. January 10, 2013 21.500.00 Euro 

g. February 10, 2014 21.500.00 Euro 

h. March 10, 2014 21.500.00 Euro 

i. April 10, 2014 21.500.00 Euro 

j. May 10, 2014 21.500.00 Euro 

k. June 10, 2014 21.500.00 Euro 

[…] 

11. Jurisdiction in Case of Dispute 

FIBA PREAMBLE: Any dispute arising from or related to the present contract 
shall be submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, 
Switzerland and shall be resolved in accordance with the BAT Arbitration 
Rules by a single arbitrator appointed by the BAT president. The seat of the 
arbitration shall be Geneva, Switzerland. The arbitration shall be governed by 
chapter 12 of the Swiss act on Private International Law (PIL), irrespective of 
the parties ‘domicile. The language of the arbitration shall be English. The 
arbitrator shall decide the dispute ex aequo et bono." 

 

6.  On 27 December 2013, the Claimant and the Respondent entered into a Termination 

Agreement (hereinafter, the “Termination Agreement”) in relation to the Player 
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Contract. The Termination Agreement contains, among others, the following 

provisions: 

“1. Termination Fee 

The club has agreed to pay a termination fee of 46,500 00 Euros (Forty-Six 
Thousand and Five Hundred Euros) to Player NO Later than January 31, 
2014. If Club does NOT pay Player by January 31, 2014 then Club will owe 
Player 68,000 00 Euros (Sixty-Eight thousand Euros) by February 28, 2014. 
If Club still does NOT pay Player by February 28, 2014 then Player can 
legally sue for 132,500.00 Euros (One hundred and thirty-two thousand and 
five hundred Euros), Player can use BAT or any other legal form. Club will no 
longer have any obligations and debts once Club pays the full amount in 
contract to Player. 

[…] 

5. Arbitration 

Any dispute arising out of, or in connection with, this Agreement shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland 
and shall be resolved definitively in accordance with the BAT Arbitration 
Rules. The arbitrator shall decide the dispute ex aequo et bono. Awards of 
the BAT can be appealed to the Court of Arbitration for Sport (CAS) in 
Laussane, Switzerland. To the extent legally possible under Swiss law 
recourse to the Swiss Federal Tribunal against awards of the BAT and 
against decisions of the Court of Arbitration for Sport (CAS) upon appeal 
shall be excluded.” 

 

7.  No payments were made pursuant to the Termination Agreement. 

3.2  The Proceedings before the BAT  

8.  On 11 December 2014, the Claimant filed a Request for Arbitration in accordance 

with the BAT Rules. On 15 December 2014, the BAT received the non-reimbursable 

handling fee of EUR 3,000.00 from the Claimant.  

9.  By letter dated 15 January 2015, the BAT Secretariat fixed a time limit until 

5 February 2015 for the Respondent to file an Answer to the Request for Arbitration. 
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By the same letter, and with a time limit for payment of 26 January 2015, the following 

amounts were fixed as the Advance on Costs: 

“Claimant  (Mr DJ Strawberry)     EUR 5,000.00 
Respondent (BC Cibona Basketball)   EUR 5,000.00” 

10.  The Claimant paid his share of the Advance on Costs on 23 January 2015. The 

Respondent paid its share of the Advance on Costs on 27 January 2015.  

11.  On 2 February 2015, the Respondent submitted its Answer to the Request for 

Arbitration.  

12.  On 9 February 2015, the Arbitrator issued a Procedural Order (hereinafter the “First 

Procedural Order”), in which he requested the Claimant to provide further information. 

The Claimant submitted his response to the First Procedural Order on 19 February 

2015. 

13.   On 25 February 2015, the Arbitrator issued another Procedural Order (hereinafter the 

“Second Procedural Order”), in which he requested both Parties to provide further 

information. The Claimant submitted his response to the Second Procedural Order on 

2 March 2015. The Respondent submitted its response to the Second Procedural 

Order on 4 March 2015.  

14. On 6 March 2015, the Arbitrator issued a further Procedural Order (hereinafter the 

“Third Procedural Order”), in which he requested both Parties to explain a 

discrepancy between the amounts that each Party claimed had been paid by the 

Respondent to the Claimant. The Claimant and the Respondent both submitted their 

responses to the Third Procedural Order on 10 March 2015. 

15. By Procedural Order dated 13 March 2015, the Arbitrator declared the exchange of 

documents complete, and requested that the Parties submit detailed accounts of their 
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costs by 20 March 2015.  

16.   On 17 March 2015, the Claimant submitted the following account of costs: 

“i. 3,000 Euros – Handling fee paid on or about December 11, 2014. 

ii. 5,000 Euros – Advance on costs paid on or about January 23, 2015. 

     iii. 9,039.74 Euros – Legal fees (converted from $9,475.00 U.S.D.) for the period 
of June 12, 2014 to March 13, 2015.  Total hours: 23.9.  Hourly rate: $350-
$475.  Services rendered were reasonable and necessary and consisted 
primarily of the following: Reviewed agreements between client and BC 
Cibona Zagreb (“Club”); reviewed dozens of pre arbitration e-mails between 
Clamant and Club concerning promise by Club to honor payment obligations; 
drafted and revised a good faith letter before filing for arbitration; drafted and 
revised Request for Arbitration; reviewed various filings from the Club with 
exhibits; reviewed and responded to various communiqué and procedural 
orders from the Tribunal; conducted periodic office conferences concerning 
status and strategy; and conducted periodic communications with Claimant 
concerning status and strategy.” 
 

17.   On 18 March 2015, the Respondent submitted the following account of costs: 

“Advance on Respondent’s Share of Costs     5,000.00 EUR 

Legal Fees         5,000.00 EUR 

Costs of Translation 
Provisions of the Financial Operations and 
Pre-Bankruptcy Settlements Act and Income Tax Act)                   330.00 EUR 

Total:        10,830.00 EUR” 
 

18.    On 18 March 2015, the BAT Secretariat sent the Parties’ respective accounts of costs 

to one another. Each Party was invited to submit any comments on the Party’s 

account of costs by no later than 23 March 2015. Neither Party submitted any such 

comments. 

19.   Since none of the Parties filed an application for a hearing, the Arbitrator decided, in 
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accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to deliver the 

award on the basis of the written submissions of the Parties. 

4.  The Parties’ Submissions 

4.1  The Claimant’s Claim 

20.  The Claimant claims that he left the Respondent during the 2013-2014 season 

because it failed to pay his wages in full. Pursuant to the Termination Agreement, the 

Respondent was required to pay the Claimant a “termination fee” of EUR 46,500.00 

by no later than 31 January 2014. The Respondent failed to do so. The Claimant 

asserts that, under the terms of the Termination agreement, this meant that the 

Respondent was required to pay the Claimant EUR 68,000.00 by 28 February 2015. 

The Respondent failed to do so and, consequently, the Claimant asserts that the 

Respondent is now liable to pay the Claimant EUR 132,500.00. 

21. The Claimant’s request for relief states that he is seeking: 

“An award in the amount of 132,500 Euros, costs of arbitration, interest, legal 
fees and expenses.” 

4.2  The Respondent’s Submissions 

22.   The Respondent admits that it owes the Claimant EUR 46,500.00 pursuant to the 

Termination Agreement. However, the Respondent argues that it is not liable for the 

full amount claimed (EUR 132,500.00) for the following reasons: 

(i)  The Respondent submits that the sums payable over and above the 

termination fee of EUR 46,500.00 effectively amount to contractual 

interest on the termination fee. The Respondent submits that the 
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effective amount of interest is unfair and that a fair rate of interest on 

the sum of EUR 46,500.00 would be 5% per annum. 

(ii)   The Respondent has entered bankruptcy proceedings in Croatia. The 

Respondent submits that, pursuant to a Croatian bankruptcy law – the 

Croatian Financial Operations and Pre-Bankruptcy Settlements Act 

(hereinafter the “Bankruptcy Act”) – the Respondent is prohibited from 

paying any debts that arose after the date on which “pre-bankruptcy 

settlement proceedings” were initiated against the Respondent. Such 

proceedings were instituted on 2 January 2015. The Respondent 

therefore submits that it is able to pay the termination fee of 

EUR 46,500.00 because the termination fee fell due before 2 January 

2015. However the Respondent is prevented from paying first the sum 

of EUR 68,000.00 because it fell due on 31 January 2014; and second 

the sum of EUR 132,500.00 because it fell due on 28 February 2015 

(i.e. after the date on which pre-bankruptcy settlement proceedings 

were initiated). Furthermore, the Respondent requested a stay of the 

present proceedings in light of the fact that the pre-bankruptcy 

settlement proceedings had been initiated. 

4.3 The First Procedural Order 

23.   In his response to the First Procedural Order, the Claimant submitted that he had 

signed a contract with a new club in a lower rated league for the remainder of the 

2013-2014, pursuant to which he earned a salary of EUR 60,000.00 and a bonus of 

EUR 3,000.00.  

24. In relation to the Respondent’s Answer, the Claimant submitted that the provision in 

the Termination Agreement which requires the Respondent to pay the Claimant 

EUR 132,500.00 is not a provision for interest, but a liquidated damages clause. The 
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Claimant further submitted that the present proceedings should not be stayed 

because the Bankruptcy Act expressly does not interfere with proceedings relating to 

claims that are not affected by the pre-bankruptcy settlement proceedings. The 

Claimant submitted that the present claim arose before the initiation of the pre-

bankruptcy settlement proceedings and so is a claim that is “not affected by the pre-

bankruptcy settlement proceedings” for the purposes of the Bankruptcy Act.  

4.4 The Second and Third Procedural Orders 

25. In response to the Second Procedural Order, the Parties provided information 

regarding the salary that the Respondent paid to the Claimant in relation to the 2013-

2014 season. The amount of salary was subsequently clarified in the Parties’ 

response to the Third Procedural Order. It is not in dispute that the Respondent paid 

the Claimant a total of EUR 57,800.00 in relation to the 2013-2014 season, and that 

the Claimant played for the Respondent from around August 2013 through to late 

December 2013. 

26. The Respondent also submitted that, contrary to the Claimant’s assertion, the 

Claimant was not actually an employee of the Respondent. The Respondent argued 

that, generally, basketball players do not have employee status in Croatia. Instead, 

they are characterised as self-employed and their ‘salaries’ are paid on the basis of 

invoices issued by their clubs in accordance with the Croatian Income Tax Act. 

5.  Jurisdiction  

27.  Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA). 
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28.  The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

29.  The Arbitrator notes that the dispute referred to him is clearly of a financial nature and 

is thus arbitrable within the meaning of Article 177(1) PILA.1 

30.  The existence of a valid arbitration agreement is to be examined in light of Article 178 

PILA, which reads as follows: 

"1     The arbitration agreement must be made in writing, by telegram, 
telex, telecopier or any other means of communication which permits it to be 
evidenced by a text. 

2      Furthermore, an arbitration agreement is valid if it conforms either to 
the law chosen by the parties, or to the law governing the subject-matter of 
the dispute, in particular the main contract, or to Swiss law. 

3   The validity of an arbitration agreement may not be contested on the 
grounds that the principal contract is invalid or that the arbitration agreement 
concerns a dispute which has not yet arisen." 

 

31.  Clause 5 of the Termination Agreement stipulates:  

“5. Arbitration 

Any dispute arising out of, or in connection with, this Agreement shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland 
and shall be resolved definitively in accordance with the BAT Arbitration 
Rules. The arbitrator shall decide the dispute ex aequo et bono. Awards of 
the BAT can be appealed to the Court of Arbitration for Sport (CAS) in 
Laussane, Switzerland. To the extent legally possible under Swiss law 
recourse to the Swiss Federal Tribunal against awards of the BAT and 
against decisions of the Court of Arbitration for Sport (CAS) upon appeal 
shall be excluded.” 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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32.   The Termination Agreement is in written form and thus the arbitration clause fulfils the 

formal requirements of Article 178(1) PILA. With respect to substantive validity, the 

Arbitrator considers that there is no indication in the file that could cast doubt on the 

validity of the arbitration agreement under Swiss law (referred to by Article 178(2) of 

the PILA). In particular, the wording “[a]ny dispute arising out of, or in connection with, 

this Agreement” clearly covers the present dispute. In addition, the Respondent did 

not object to the jurisdiction of BAT. 

33.  For the above reasons, the Arbitrator has jurisdiction to adjudicate the Claimant’s 

claim. 

6.  Discussion 

6.1  Applicable Law – ex aequo et bono 

34.  With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law 

with which the case has the closest connection. Article 187(2) PILA adds that the 

Parties may authorize the arbitrators to decide “en équité”, as opposed to a decision 

according to the rule of law referred to in Article 187(1). Article 187(2) PILA is 

generally translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

35.  Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

36.   Clause 5 of the Termination Agreement states “[t]he arbitrator shall decide the dispute 
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ex aequo et bono”. 

37.  In light of the above, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

38.  The concept of équité (or ex aequo et bono) used in 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat),3 under which 

Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit :  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”4 

39.  In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case”.5  

40.  This is confirmed by Article 15.1 of the BAT Rules in fine according to which the 

arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

41.  In light of the foregoing matters, the Arbitrator makes the following findings. 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3  P.A. KARRER, Basler Kommentar, No. 289 ad Art. 187 PILA. 
4  JdT 1981 III, p. 93 (free translation). 
5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626. 
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6.2  Findings   

6.2.1   The Termination Fee 

42.   The Respondent does not contest that the termination fee of EUR 46,500.00 is due 

and payable. The Arbitrator therefore finds that this sum is payable by the 

Respondent to the Claimant.  

43. It falls to the Arbitrator to determine how much, if any, of the remaining amount of 

EUR 86,000.00 claimed by the Claimant is also payable. The Respondent has 

essentially raised two arguments as to why the remaining amount should not be paid: 

(i) Croatian bankruptcy law prevents the Respondent from paying the remaining 

amount; and (ii) the remaining amount constitutes an unfair interest payment. Each of 

these arguments are examined in turn. 

6.2.2   Croatian bankruptcy law 

44. As set out in paragraph 22(ii) above, the Respondent asserts that, pursuant to the 

Bankruptcy Act, it is prohibited from paying any debts that arose after the date on 

which “pre-bankruptcy settlement proceedings” were initiated against the Respondent 

(i.e. 2 January 2015). This means that the Respondent cannot pay the remaining 

amount of EUR 86,000.00 because it fell due in two tranches, both after 2 January 

2014.  

45. Clause 5 of the Termination Agreement provides that the Arbitrator must decide the 

present dispute ex aequo et bono, not in accordance with Croatian law. The Arbitrator 

is therefore not required to apply Croatian bankruptcy rules to the dispute. This 

approach is consistent with well-established BAT jurisprudence (see for example, 

BAT 0314/12 and BAT 0326/12). Moreover, in this case the Arbitrator considers that 
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the practical effect of rendering an award in relation to the full amount in dispute will 

be to make a binding determination as to how much money the Claimant is due from 

the Respondent under the Termination Agreement. The Arbitrator considers that it 

would not be fair in the circumstances of this case if the Respondent were able to 

escape such a determination by virtue of the fact that pre-bankruptcy settlement 

proceedings had been initiated against it. For these reasons, the Arbitrator rejects the 

Respondent’s argument. The Arbitrator declined the Respondent’s request for a stay 

of these proceedings for the same reasons. 

6.2.3  Penalty Payments 

46. The Respondent submits that the amount of EUR 86,000.00 stated in the Termination 

Agreement to be payable in addition to the termination fee of EUR 46,500.00 

effectively amounts to unfair contractual interest. The Respondent calculates this 

interest rate to be 184.95% (although it is unclear how it arrived at this figure). The 

Respondent submits that a fair rate of interest on the sum of EUR 46,500.00 would be 

5% per annum. In response, the Claimant argues that the remaining amount of 

EUR 86,000.00 is not interest on the termination fee but, rather, liquidated damages. 

47. The provision in question is the provision in the Termination Agreement which 

required the Respondent to pay the Claimant: (i) EUR 68,000.00 in the event that it 

failed to pay the Claimant the termination fee of EUR 46,500.00 by 31 January 2014; 

and (ii) EUR 132,500.00 in the event that it failed to pay the Claimant the 

EUR 68,000.00 by 28 February 2015.  

48. The Arbitrator considers that the effect of this provision is the same regardless of 

whether it is described as a ‘late payment penalty’, ‘liquidated damages’ or 

‘contractual interest’. It is a clause that is designed both to provide a disincentive for 

the Respondent to make late payment of the termination fee of EUR 46,500.00; and 
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to compensate the Claimant for losses he may suffer as a result of receiving the 

termination fee of EUR 46,500.00 late. It is established BAT jurisprudence that such 

provisions (however described) are amenable to review by the Arbitrator. It therefore 

falls to the Arbitrator to determine, ex aequo et bono, whether a late payment penalty 

of EUR 86,000.00 is fair and appropriate in the circumstances of this case. 

49. In BAT (then FAT) 0036/09, the Arbitrator found that, when determining the 

appropriate amount for such contractual penalties, the Arbitrator may take the 

following considerations into account: 

(i)  The Arbitrator accepts that a contractual penalty shall constitute a 

credible deterrent against deliberate withholding of due payments. 

(ii)  A contractual penalty in the form of a flat fee, applying equally to small 

or large sums, may be problematic and may call for adjustment 

depending on the circumstances. 

(iii)  The contractual penalty should be capped. Only under exceptional 

circumstances (e.g. if the period of default clearly exceeds one year or 

if the behavior of the debtor calls for a higher sanction), shall such a 

cap exceed the compensation whose payment is secured by the 

contractual penalty. 

(iv)  The Arbitrator should also take the behavior of the parties into account: 

the duty to mitigate one's own damage requires that contractual 

penalties should be reduced if the creditor deliberately delays the 

enforcement proceedings. 

50.   Applying the above factors to the present case, the Arbitrator considers that: 
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(i)  It was appropriate for the Claimant to agree a contractual penalty with 

the Respondent, in order to constitute a credible deterrent against 

withholding of the termination fee of EUR 46,500.00. 

(ii)  The contractual penalty in this case was a flat fee, although it only 

related to one sum (i.e. the termination fee). 

(iii)  The contractual penalty was capped at EUR 132,500.00. This cap was 

well in excess of the termination fee of EUR 46,500.00. 

(iv)  The nature of the late payment penalty provision in the Termination 

Agreement was such that the amount payable would not be affected by 

a delay in the Claimant bringing enforcement proceedings. This is 

because the obligation on the Respondent to pay the capped amount 

of EUR 132,500.00 was triggered on 28 February 2014 and did not 

increase after that date. 

51. In addition to the factors set out above, the Arbitrator considers that, in this case, the 

following additional factors are also relevant:  

(i)  The late payment penalty was not contained in the Player Contract; 

instead it was contained in the Termination Contract. Indeed, it 

appears that the predominant purpose of the Termination Contract was 

to create a standalone contractual obligation for the Respondent to pay 

the Claimant unpaid salary amounts and to provide a credible deterrent 

for late payment. In such circumstances, the Arbitrator considers that is 

appropriate to uphold a higher penalty for late payment. 

(ii)  The Claimant was able to join a new club on 5 January 2014 (albeit on 

a less lucrative contract than the Player Contract). This would have 
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provided the Claimant with an income (albeit a reduced one) at the 

time when the termination fee of EUR 46,500.00 became due. 

(iii)  The Respondent has still not yet paid the termination fee of 

EUR 46,500.00 to the Claimant, despite admitting that the amount is 

due and payable. 

52. In light of all of the factors described above, the Arbitrator considers, ex aequo et 

bono, that the late payment penalty of EUR 86,000.00 (being the consequence of 

non-payment between 31 January 2015 and 28 February 2015, which is the 

equivalent of an interest rate of approximately 2220% per annum) is excessive and 

unfair. However, the Arbitrator considers that the Claimant should be entitled to more 

than a late payment penalty of interest at 5% per annum, which was the amount 

proposed by the Respondent. This is, in particular, because the late payment penalty 

was contained in the Termination Contract, the predominant purpose of which was to 

create a standalone contractual obligation for the Respondent to pay the Claimant 

unpaid salary amounts and to provide a credible deterrent for late payment.  

53. Previous BAT awards have held that a late payment penalty equal to the amount of 

principal owing may be a fair and proportionate sum. In the circumstances of this 

case, the Arbitrator considers that a payment penalty equal to the amount of principal 

owing (EUR 46,500.00) would be excessive. This is, in particular, because (i) the 

Claimant had an alternative income from his new club at the time that the penalty was 

accruing; and (ii) the principal was outstanding for a relatively short period of time 

before the penalty payment accrued (the first part of the penalty payment had 

accrued within approximately one month after execution of the Termination 

Agreement and the remainder had accrued within approximately two months after the 

Termination Agreement was signed).  Accordingly, the Arbitrator considers, ex aequo 

et bono, that a late payment penalty of EUR 31,000.00 (an amount equal to two-thirds 

of the principal owing) is fair and appropriate.   
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6.2.4   Interest 

54.   The Claimant has claimed interest on the sums due to him from the Respondent. The 

Arbitrator finds that the award of EUR 31,000.00 in relation to the late payment 

penalty is sufficient compensation for the late payment of the termination fee due to 

the Claimant and that it would be inappropriate to award interest in addition to that 

amount. 

7. Costs 

55.  Article 17.2 of the BAT Rules provides that the final amount of the costs of the 

arbitration shall be determined by the BAT President and may either be included in 

the award or communicated to the Parties separately. Furthermore, Article 17.3 of the 

BAT Rules provides that the award shall grant the prevailing party a contribution 

towards its reasonable legal fees and expenses incurred in connection with the 

proceedings. 

56.  On 21 May 2015, considering that, pursuant to Article 17.2 of the BAT Rules, “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised, the BAT President determined the arbitration costs in the present matter at  

EUR 7,610.00. 

57. Article 17.3 of the BAT Rules provides that, the award shall determine which party 

shall bear the arbitration costs and in which proportion and that, as a general rule, the 

award shall grant the prevailing party a contribution towards its reasonable legal fees 
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and expenses incurred in connection with the proceedings. In doing so, “the Arbitrator 

shall primarily take into account the relief(s) granted compared with the relief(s) 

sought and, secondarily, the conduct and financial resources of the parties.” 

58. The Claimant was awarded approximately 23% of the total sum that he claimed from 

the Respondent. The Arbitrator considers that this percentage is the starting point for 

determining the proportion of the arbitration costs to be borne by the Respondent. 

However, given the specific circumstances of this case, including the fact that the 

Claimant has claimed a sum no greater than he was prima facie entitled to under the 

terms of the Termination Contract, the Arbitrator considers it is fair in the 

circumstances of the case and in application of Article 17.3 of the BAT Rules, that 

75% of the costs of the arbitration be borne by the Respondent and 25% of the costs 

borne by the Claimant. 

59. The Claimant has claimed EUR 12,239.74 in legal fees and expenses (including the 

non-reimbursable handling fee). The Arbitrator considers that such fees are excessive 

for this case, given the volume and content of submissions that were required to be 

made and having in mind also the considerations in para. 58 above as well as the 

maximum contribution set out in Article 17.4 of the BAT Rules. In the circumstances, 

the Arbitrator finds that it would be reasonable for the Respondent to pay to the 

Claimants EUR 8,000.00 as a contribution towards the Claimants’ legal fees and 

expenses. 

60.   Therefore, the Arbitrator decides: 

(i) the BAT shall reimburse EUR 2,390.00 to the Claimant, representing 

the difference between the Advance on Costs and the arbitration costs 

as determined by the BAT President; 

(ii) as a reimbursement of arbitration costs advanced by the Claimant, the 
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Respondent shall pay to the Claimant EUR 708.00, representing the 

difference between the amount advanced by the Claimant, taking into 

account the aforementioned reimbursement by the BAT 

(EUR 5,000.00 – EUR 2,390.00 = EUR 2.610.00), and the arbitration 

costs that shall be borne by the Claimant (25% of EUR 7,610.00 = 

EUR 1,902.00). 

(iii) the Respondent shall pay to the Claimant EUR 8,000.00, as a 

contribution towards the Claimant’s legal fees and expenses, including 

the non-reimbursable handling fee. 
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8. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows: 

1. KK Cibona Zagreb is ordered to pay to Mr. DJ Str awberry EUR 46,500.00 as 
compensation for an unpaid termination fee. 

2. KK Cibona Zagreb is ordered to pay to Mr. DJ Str awberry EUR 31,000.00 as 
compensation for late payment of the termination fe e. 

3. KK Cibona Zagreb is ordered to pay to Mr. DJ Str awberry EUR 708.00 as 
reimbursement of the advance on BAT costs.  

4. KK Cibona Zagreb is ordered to pay to Mr. DJ Str awberry the amount of 
EUR 8,000.00 as a contribution towards his legal fe es and expenses.  

5. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 27 May 2015. 

 

Raj Parker 

(Arbitrator) 


