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1. The Parties 

1.1. The Claimant 

1. Mr. Sergio Valdeolmillos Moreno (hereinafter “the Coach” or “Claimant”) is a 

professional basketball coach of Spanish nationality.  

1.2. The Respondents 

2. Comité Olimpíco Mexicano (hereinafter referred to as “COM” or “Respondent 1”), is the 

National Olympic Committee of Mexico. Mr. Carlos Padilla Beccera is COM’s president 

and legal representative. 

3. Asociación Deportiva Mexicana de Balonesto (hereinafter referred to as “ADEMEBA” 

or “Respondent 2”) is the national basketball association in Mexico recognized by FIBA 

and by COM. Mr. Modesto Robledo is ADEMEBA’s president and legal representative. 

4. Liga Nacional de Baloncesto Profesional (hereinafter referred to as “LNBP” or 

“Respondent 3”) is the professional basketball league in Mexico and recognized by 

ADEMEBA and FIBA. ”). Mr. Juan Manuel Gonzales Flores, is LNBP’s president and 

legal representative. 

5. Instituto Veracruzano del Deporte (hereinafter referred to as “IVD” or “Respondent 4”) 

is a sporting institution of the state of Veracruz. It has legal personality and acts 

economically independent. It is represented by Mr. Rafael Cuenca Reyes, who is its 

general director and legal representative. 

2. The Arbitrator 

6. On 8 December 2014, Prof. Richard H. McLaren, the President of the Basketball 

Arbitral Tribunal (hereinafter the "BAT"), appointed Prof. Ulrich Haas as arbitrator 
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(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). 

7. Neither of the Parties has raised any objections to the appointment of the Arbitrator or 

to his declaration of independence. 

3. Facts and Proceedings 

3.1. Factual Background  

8. On 15 July 2013, Claimant entered into a contract (hereinafter referred to as the 

“Contract”) with the “Mexican Senior Basketball National Team LNBP (Liga Nacional de 

Balonesto Profesional)”. The Contract also mentioned the IVD as the “contracting & 

responsible institution”.  

9. According to the Contract, Claimant was employed as a skilled basketball coach for the 

Senior Mexican National Basketball Team (hereinafter referred to as “the National 

Team”) for the term of two basketball seasons, i.e. the 2013–2014 season and the 

2014–1015 season.  

10. The Contract contains, among others, the following provisions: 

“1. TERM OF COACH’S EMPLOYMENT 

The CLUB hereby contract the COACH as a skilled basketball COACH for the term of TWO 

basketball sport’s season IN FIBA AMERICAS COMPETITIONS, 

BEGINNING ON: AT JULY 15th, 2013, and 

ENDING ON: THE LAST GAME PLAYED BY THE CLUB DURING 2015 FIBA AMERICAS 

COMPETITIONS SEASON, under the condition that COACH has received all monies due and 

foreseen in this AGREEMENT as set forth herein. 

2. SCOPE OF COACH’S EMPLOYMENT 

“The COACH’s employment in this AGREEMENT includes attendance and participation to all 

activities that are related to the sport’s professional activity for which COACH is employed by 

CLUB as in official and non-official basketball games, tournaments and in all practice sessions 
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scheduled by COACH. The CLUB may also request COACH’s attendance and participation to 

all other activities promoting the Club’s image or basketball in general, and to any Clinic, 

workshop or Course designated by the CLUB. 

3. MONETARY COMPENSATION TO COACH: 

During the term of employment as foreseen in point 1., CLUB irrevocably guarantees payment 

to COACH of the following monetary (salary and bonuses) compensation with the payment 

terms as follows hereunder. All payments showed in this AGREEMENT are intended net of all 

and any social expenses and net of all income taxes which are paid for by CLUB and not to be 

deducted from COACH’s monetary compensation at no time. The COACH hereby receives 

the guarantee from the CLUB that all social expenses and income taxes are paid by CLUB on 

the COACH’s behalf. In the event those social expenses and/or income taxes are not paid, the 

CLUB shall be held fully responsible and claimable of all administrative, legal or other 

consequences and penalties. CLUB to take all the necessary steps to provide COACH with 

US DOLLARS and/or conversation facilities from current currency to US DOLLARS, and/or to 

make sure COACH can carry out, or cash directly in his accounts abroad, the full monetary 

compensation hereof.  

SALARY CURRENCY: USD  

IRREVOCABLY PAID AS FOLLOWS: ONE HUNDRED AND TWENTY THOUSAND 

AMERICAN DOLLARS – USD. 120.000=NET, PER EACH SEASON. 

SEASON PAYMENT (2013-2014): TEN (10) MONTHLY, CONSECUTIVE AND EQUAL 

PAYMENTS OF SIX THOUSANDS AMERICAN DOLLARS – USD 12.0000=NET. THE 1st 

PAYMENT WILL BE ON AUGUST 1st, 2013, AND THE LAST PAYMENT WILL BE ON 

MAY 1st, 2014.     

SEASON PAYMENT (2014-2015): TEN (10) MONTHLY, CONSECUTIVE AND EQUAL 

PAYMENTS OF SIX THOUSANDS AMERICAN DOLLARS – USD 12.0000=NET. THE 1st 

PAYMENT WILL BE ON AUGUST 1st, 2014, AND THE LAST PAYMENT WILL BE ON 

MAY 1st, 2015. 

- LATE PAYMENTS 

IN THE EVENT THE CLUB IS LATE PAYING THE SALARY TO PLAYER AND/OR PAYING 

THE AGENT FEE TO THE AGENT, the following irrevocable and contract “late payments” 

rules shall apply: 

- Starting from the FIFTEENTH (15th) day of delay, CLUB must pay to PLAYER additional 

USD. 100=NET per day and additional USD. 50=NET: to the AGENT, as the late fee 

together with the monthly payment. 

– After the tenth (10th) day of delay PLAYER has additionally the right to cease rendering 

services until the CLUB re-establishes its commitment to the conditions herein. PLAYER 

and/or AGENT shall the right to declare the AGREEMENT NULL and VOID, while retaining 

their rights to compensation, and the CLUB shall grant to the PLAYER his LETTER of 

CLEARANCE to play with anywhere in MEXICO or overseas without restrictions. 
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4. BONUS MONETARY COMPENSATION TO COACH: 

THE CLUB hereby guarantees payment to COACH of the following bonus monetary 

compensation is foreseen as listed hereunder: 

BONUSES: 

- QUALIFY INTO 2014 WORLD CHAMPIONSHIP – AMERICAN DOLLARS FOURTY 

THOUSAND – USW. 40.000=NET. 

- Qualify INTO 2016 OLYMPIC GAMES – AMERICAN DOLLARS FOURTY THOUSAND – 

USD. 40.000=NET. 

- WIN ANY FIBA AMERICAS AND/OR FIBA WORLD COMPETITION CHAMPION TITLE - 

AMERICAN DOLLARS TWENTY THOUSAND – USD. 20.000=NET. 

All bonus monetary compensation is additional to prorated monthly salary, cumulative, 

and shall be payed in the next 7 days after achievement.” 

5. GUARANTEED CONTRACT: 

The CLUB GUARANTEE the AGREEMENT TO THE COACH, and all monies contracted 

as per Art. 3 and Art. 15 are hereby irrevocably guaranteed and shall be paid by the 

CLUB to both COACH and AGENT. THE CLUB CANNOT RESCIND THIS AGREEMENT 

AND SUBSTITUTE THE COACH, FOR TECHNICAL REASONSOR POOR 

PERFORMANCES, 

6. BENEFITS: 

CLUB at its own charge, not to be deducted from COACH’s salary and bonus compensation, 

provides COACH with the following benefits in nature: 

[…] 

-MEALS: CLUB will pay to COACH in weekly payment of USD. 250=NET, every week during 

the term of this Agreement, to afford meals. 

[…] 

10. MATERIAL BREACH OF CONTRACT “AGREEMENT”: 

CLUB, COACH and AGENT materially breach the AGREEMENT by not complying with the 

conditions, terms and provisions of this AGREEMENT. In such circumstances all parties are 

entitled to seek enforcement of the conditions, terms and provisions of all AGREEMENTS, by 

giving the other Party written notice sent by registered mail, within a term of TEN (10) working 

days.” (sic) 

11. The Contract provided for a salary in the amount of USD 120,000.00 per season (first 

payment 1 August 2013 / 1 August 2014 and last payment on 1 May 2014 / 1 May 
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2015) as well as the payment of certain bonuses depending on the performance of the 

National Team in international competitions.  

12. The term of the Contract started on 15 July 2013 and would end on the last game 

played by the Club during the 2015 FIBA Americas Competition Season.  

13. On 9 September 2013, the National Team won the qualification to the 2014 FIBA 

Basketball World Cup.  

14. On 11 September 2013, the National Team won the 2013 FIBA Americas 

Championship (or, as the Parties refer to it, the “Pre World Championship”). 

15. On 29 September 2013, LNBP and COM entered into an agreement named 

“Coordination and Collaboration Agreement” (hereinafter referred to as the “CoCo-

Agreement”). The object of the CoCo-Agreement is described in clause 1 of said 

contract which provides as follows1: 

“The parties declare that the object of the agreement is making by ‘El COM’ payment to 

the coach Sergio Valdeolmillos Moreno for directing Mexico’s main male basketball 

team, since ‘La Liga’ has executed with the aforementioned coach a contract with 

confidential clauses to exclusively manage Mexico’s main male basketball team … The 

term of this agreement is until complete the contractual relationship between ‘La Liga’ 

and the coach Sergio Valdeolmillos Moreno. ‘El Com’ undertakes to cover various 

payments in the favour of the coach Sergio Valdeolmillos Moreno only during the years 

2014 and 2014. … This agreement began to take effect from October 2013 and will 

conclude at the end of 2014 or when have finished the contractual relationship between 

‘La Liga’ and the coach Sergio Valdeolmillos Moreno.” 

16. Until 3 January 2014, the following payments were made to the Claimant in relation to 

the Contract: 

Date amount Payment effectuated by 

                                                

1
 A translation of the CoCo-Agreement has been provided by the Respondents. 
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8 August 2013 USD 6,000 Mr. Marco Antonio Ruiz Flota 

10 September 2013 USD 6,000 Mr. Marco Antonio Ruiz Flota 

7 October 2013 USD 12,000 COM 

7 November 2013 USD 12,000 COM 

4 December 2013 USD 12,000 COM 

3 January 2014 USD 12,000 COM 

 

17. On 16 January 2014, the Claimant wrote the following email to Mr. Carlos Padilla 

Becerra, the president of the COM:  

“[…] On 16 or 17 December, I spoke with the legal counsel at the COM Lawyer 

Juan Fco. Garcia Guerrero, who referred me to the Accountant Juan Everardo 

Guerrero. I spoke to him and he told me that he could not issue the contract for 

more than one year; that he would speak to you and would give me a reply. […] I 

wish to tell you, Carlos, that I have left everything in my country for a professional 

matter that is exciting for me, and for a financial matter that was previous agreed 

before I came to Mexico. I have been away from my family for seven months. With 

the sacrifice involved, and at the present time, my parents are not up to date and 

my bonus has not been paid, and you are now telling me you cannot grant me a 

contract for more than one year. […].” 

18. Furthermore, on 26 April 2014, Claimant sent an email to Mr. Carlos Padilla Becerra, 

president of the COM, with the following context: 

 “[…] I am fairly concerned as since the beginning of 2014, not a single payment is 

being settled by you. There are many delays, as the amount I am owed by the 

company begins to be high: above 100,000 dollars. I have not been paid five of the 

monthly payments, the bonus I am owed for the gold medal and classification for 

the world championship in Spain, and only 30,000 pesos of per diems. I do not 

know if anybody is aware of the conditions of my contract, but in any case, nothing 

has been fulfilled. […].”  

19. In the time period between 30 April 2014 until 1 August 2014, the following payments in 

relation to the Contract were made: 
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Date amount Payment effectuated by 

30 April 2014 USD 17,977.00 COM 

4-7 July 2014 USD 46,485.00 COM 

1 August 2014 USD 20,000 Charters Turisticos y Deportivos, SA 

 

20. On 9 August 2014, the Mexican National Basketball Team won the Centrobasket 

Championship organized by the FIBA Americas.  

21. On 20 August 2014, Charters Turisticos y Deportivos, SA. paid an amount of 

USD 20,000.00 to the Claimant. 

22. On 6 September 2014, the FIBA Basketball World Cup was held in Spain. After the 

elimination of the National Team, the Claimant stayed in his home country.  

23. With emails dated 17 October 2013, 26 November 2013, 7 May 2014, 23 May 2014 

and 10 September 2014 the Claimant contacted Mr. Carlos Padilla Becerra, president 

of the COM, and requested the payment of the outstanding amounts due under the 

Contract.  

24. On 22 September 2014, Claimant received an email from the Executive Director of 

FIBA Americas, Mr. Alberto García, that reads – inter alia – as follows:  

“Hi Sergio, 

As I told you in advance in Madrid, I had a conversation with Carlos [Padilla Becerra, 

president of the COM]
2
 today and all attempts I made for him to listen to you personally 

failed. Without giving me any details, he … told me that they had made the decision 

and that you will not continue on the team. Moreover, I believe that this coming 

Wednesday, they have arranged a press conference to announce the new coach who 

                                                

2
 Inserted for better understanding. 
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is from America. … All I heard is that they are waiting for your report on the World 

Championship and that if you are owed anything, you will be paid. Believe me, I made 

an additional effort to convince him, but they already made their decision and I did not 

insist more. …”  

25. On 24/25 September 2014, the COM organised a press conference and announced the 

hiring of the new coach for the National Team, Mr. Bill Cartwright, who is to replace the 

Claimant. 

26. By letter of 21 November 2014, the Claimant’s attorney requested the payment of the 

amount of USD 163,630.00 that was allegedly outstanding.  

3.2. The Proceedings before the BAT  

27. On 24 November 2014, the Claimant filed a Request for Arbitration in accordance with 

the BAT Rules, which was received by the BAT on the same date. 

28. By letter dated 12 December 2014, the BAT Secretariat confirmed receipt of the 

Request for Arbitration as well as the payment of the non-reimbursable handling fee of 

EUR 3,000.00 on the BAT bank account on 20 November 2014. Furthermore, it 

informed the Parties about the appointment of the Arbitrator. In addition, a time limit 

was fixed for Respondent to file its Answer to the Request for Arbitration in accordance 

with Article 11.2 of the BAT Rules by no later than 12 January 2015 (hereinafter the 

“Answer”). The BAT Secretariat also requested the Parties to pay the following 

amounts as an Advance on Costs, by no later than 9 January 2015: 

“Claimant (Mr. . Sergio Valdeolmillos Moreno) EUR 6,000.00 

Respondent 1 (COM) EUR 1,500.00 

Respondent 2 (ADEMEBA) EUR 1,500.00 

Respondent 3 (LNBP) EUR 1,500.00 

Respondent 4 (IVD) EUR 1,500.00” 

 
 

29. By letter dated 6 March 2015, the BAT Secretariat informed the Parties that Claimant 

and Respondents had paid the following shares of Advance on Costs 
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09.01.2015 6,000.00 € 
Sergio Valdeolmillos 

Moreno 
Advance on Costs (Claimant’s share) 

13.01.2015 2,990.00 € 
Comite Olimpico 

Mexicano AC 
Advance on Cost (Respondents’ share) 

13.01.2015 1,499.98 € 
Asociacion Deportiva 

Mexicana 
Advance on Cost (Respondents’ share) 

13.01.2015 1,479.00 € 
Joaquin Alberto Pozos 

Lopez 
Advance on Cost (Respondents’ share) 

 
and that Respondents had submitted their Answer. Furthermore, the Arbitrator invited 

the Parties to reply to the following questions by no later than 20 March 2015: 

“The Claimant 

1. Please specify exactly how the claim in the amount of USD 65,000.00 ("economic 

compensation for loss and damages") is composed / calculated. Please provide detailed 

evidence for the claimed damages. 

2. Art. 5 of the Coach-Club Contract provides the following - "Club will pay to the Coach in 

weekly payment of USD. 205=NET, every week during the term of this Agreement, to afford 

meals". 

 Please specify whether you ever warned the Respondents of the non-compliance with the 

above contractual terms. Please provide evidence accordingly.  

3. It appears from the payment schedule you have submitted that in season 2013/2014 the 

following salaries and bonuses remained unpaid: Bonus 2014 of USD 40,000.00 for the World 

Cup Qualification due on 16 September 2013, Bonus of USD 20,000.00 for the Pre World 

Championship due on 18 September 2013, Salary of February in the amount of 

USD 12,000.00 due on 1 February 2014 and Salary of March 2014 in the amount of 

USD 12,000.00 due on 1 March 2014. Please specify whether you ever warned the 

Respondents of the non-fulfilment of the above contractual terms and provide evidence 

accordingly. 

4. Please explain whether or not you returned to Mexico after the 2014 Basketball World Cup 

held in Spain. 

5. Please submit an English translation of the Exhibits 6, 10, 11, 12, 13, 14, 16, 17 to the 

Request for Arbitration (including a translation certificate). 

6. You also request the payment of a bonus in the amount of USD 20,000.00. Please explain 

and provide evidence to what extent you are entitled to such bonuses.  
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7. Please specify to what clause (in the contract between the coach and the club) the claimed 

“Bonus Centro Basket Nayarit” refers to. 

The Respondents 

1. With reference to the above section 6, please advise whether or not in your opinion the 

Claimant achieved the respective sporting targets in the respective basketball season. 

2. Please specify if and to what extent you have made bonus payments with regard to clause 4 

of the contract between the coach and the club. 

If no payment or no full payment was made, please specify the reasons for this. 

3. According to the documents on file, the Respondents Liga Nacional de Balconcesto 

Professional (LNBP) and Comité Olimpico Mexicano (COM) have signed a contract. The 

aforementioned Respondents are requested to provide an English translation of the said 

contract.” 

30. By email of 16 March 2015, Claimant asked for an extension of the time limit to file his 

response. 

31. On 18 March 2015, the BAT Secretariat granted Claimant’s request for an extension of 

the time limit. 

32. On 25 March 2015, Respondent 3 (LNBP) submitted its response. 

33. By letter dated 26 March 2015, Claimant submitted his response.  

34. On 29 April 2015, the Arbitrator invited the Parties to reply to the following questions by 

no later than 7 May 2015: 

“To both parties 

Art. 2 of the Contract of 15 July 2013 (see Exhibit 4 of the Request for Arbitration) provides as 

follows: “The COACH’s employment in this AGREEMENT includes attendance and 

participation to all activities that are related to the sport’s professional activity for which 

COACH is employed by CLUB as in official and non-official basketball games, tournaments 

and in all practice sessions scheduled by COACH. The CLUB may also request COACH’s 

attendance and participation to all other activities promoting the Club’s image or basketball in 

general, and to any Clinic, workshop or Course designated by the CLUB. 
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The parties are invited to inform the Arbitrator what official and non-official games, 

tournaments or practice sessions were scheduled or which other activities were designated by 

the Club in the period between the 2014 Basketball World Cup held in Spain (subsequent to 

the last game of the Mexican team on 6 September 2014) and the Central American and 

Caribbean Games held in Veracruz in November 2014. 

To Respondents 

1. Respondents are invited to inform the Arbitrator whether any warnings or notices were sent 

to Claimant to order him to return to Mexico after the 2014 Basketball World Cup held in Spain 

and to provide evidence accordingly. 

2. Respondents are invited to explain the usual procedure (if any) for scheduling official and 

non-official games or other events which the coach must attend.” 

35. On 6 May 2015, Claimant and Respondent 1–4 submitted their responses.  

36. On 12 May 2015, BAT invited the Parties to submit their accounts of costs until 19 May 

2015. 

37. On 19 May 2015, the Arbitrator informed the Parties that he has come across some 

additional information. According thereto, Alfredo Castillo Cervantes, the director of 

Mexico’s Sports and Physical Culture National Commission (CONADE), has been cited 

publicly as follows: 

"Sergio Valdeolmillos has agreed to return to Mexico".  

[…] 

"It will be for the Pan American Games and the Pre-Olympic Basketball Tournament (FIBA 

Americas Championship). Depending on those results, we will have a possibility to define the 

future. Sergio has already sent a calendar [for the preparation schedule, training]. […] 

Valdeolmillos had told FIBA.com at the start of March about his break-up with Mexico, 

attributing it to unpaid wages. With the regards to the legal issue, his wages, this is an issue 

that has to be managed by the authorities with the coach's legal representatives, Castillo said. 

’The working and legal aspects will be done privately’." 

38. In view of the above, the Arbitrator invited the Parties to comment on this information 

until 26 May 2015. In particular, the Parties were advised to specify whether an 

agreement has been reached or whether they are in the course of settling the dispute.  
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39. On 19 May 2015, Claimant submitted the following account of costs: 

 “Handling Fee on the total amount of €   3,000 

 Legal counsel professional fees on the total amount of  € 18,000 

 Arbitral proceeding costs on the total amount of  €   6,000 

 Official translation expenses on the total amount of  €   1,600 

 Travel expenses costs on the total amount of  €   1.000 

 Total expenses incurred in the proceedings. € 29,600” 

Notwithstanding the above-detailed costs incurred by the Claimant in the present arbitral 

proceeding, in consideration with Article 17.4 of the BAT Arbitration Rules, which 

stipulates the maximum contribution to a party’s legal fees and other expenses 

depending on the sum in dispute, and taking into consideration that the amount claimed 

in the present arbitral proceeding is between € 200,001 and € 500,000, the present party 

claims, in concept of arbitral proceedings costs, the total amount of € 15,000.” 

40. On 25 May 2015, Respondent 3 (LNBP) objected to Claimant’s account of costs and 

submitted that it is excessive, unfounded and lacking in material, physical and legal 

basis. Respondents did not submit an account of costs of their own. 

41. On 26 May 2015, Claimant submitted its response to the procedural order of 19 May 

2015. 

42. The Parties did not request the BAT to hold a hearing. The Arbitrator therefore decided 

in accordance with Article 13.1 of the BAT Rules not to hold a hearing and to deliver 

the award on the basis of the Parties’ written submissions. 

4. The Positions of the Parties 

4.1. Summary of Claimant’s Submissions 

43. Claimant submits that LNBP, IVD, COM and ADEMEBA have “passive legal standing” 

in this arbitration. In respect of LNBP and IVD this follows from the fact that they are 

signatories to the Contract. However, also COM and ADEMEBA must be qualified as 
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co-defendants in this procedure. The latter have assumed specific responsibilities in 

the context of the execution of the Contract and were beneficiaries of Claimant’s 

services as head coach of the National Team. COM and ADEMEBA are, therefore, 

jointly and severally liable, together with LNBP and IVD, for all claims arising out of the 

Contract. In particular, the Claimant notes that it was COM that agreed to hire him as 

head coach, proposed and drafted the Contract and was involved in the payment of the 

Claimant’s salaries. Furthermore, COM was also present on the date the Contract was 

signed. In addition, COM had also a say in the termination of the Contract. ADEMEBA 

is the basketball federation, affiliated and recognized by the FIBA as the body in charge 

to register and organize the national teams for international competitions. ADEMEBA is 

also responsible for the Claimant’s Contract and the beneficiary of the services 

rendered by the Claimant.  

44. Firstly, Claimant requests an amount of USD 71,538.00. This amount is calculated as 

follows: 

˗ it covers outstanding salaries (for the period August 2013 until 24 September 

2014) in the amount of USD 59,538.00. Claimant has submitted the following 

schedule to evidence the outstanding payments: 

Instalment Concept Due Date Payment 

Date 

Due 

Amount 

Amount 

paid 

1 Salary August 1/8/2013 8/8/2013 USD 12,000 USD 6,000 

2 Salary 

September 

1/9/2013 10/9/2013 USD 12,000 USD 6,000 

3 Bonus 2014 

World Cup 

Qualification 

16/9/2013 Outstanding USD 40,000 USD 0 

4 Bonus Pre 

World 

Championship 

18/9/2013 Outstanding USD 20,000 USD 0 

5 Salary 

October 

1/10/2013 7/10/2013 USD 12,000 USD 12,000 

6 Salary 

November 

1/11/2013 7/11/2013 USD 12,000 USD 12,000 

7 Salary 

December  

1/12/2013 4/12/2013 USD 12,000 USD 12,000 
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8 Salary 

January 

1/1/2014 3/1/2014 USD 12,000 USD 12,000 

9 Salary 

February 

1/2/2014 Outstanding USD 12,000 USD 0 

10 Salary March 1/3/2014 Outstanding USD 12,000 USD 0 

11 Salary April 1/4/2014 30/4/2014 USD 12,000 USD 17,977 

12 Salary May 1/5/2014 4-17/7/2014 USD 12,000 USD 46,485 

13 Salary August 1/8/2014 1/8/2014 USD 12,000 USD 20,000 

14 Bonus Centro 

Basket 

Nayarit 

16/8/2014 Outstanding USD 20,000 USD 0 

15 Salary 

September 

1/9/2014 20/8/2014 USD 12,000 USD 20,000 

TOTAL    USD 

224,000 

USD 

164,462 

 

˗ In addition, the Claimant claims USD 12,000.00 for meal expenses (USD 

250.00 per week/12 months). 

Following the Arbitrator’s procedural order Claimant has modified the above request 

and now asks for payment in the amount of USD 65,888.00 (instead of USD 

71,538.00). The difference results from the fact that – according to the Claimant – he 

rendered his services (in the 2014/2015 season) only for 24 days in September 2014 

(instead of the whole month). Furthermore, the Claimant is no longer claiming USD 

12,000.00 for meal allowances but USD 8,750.00. 

45. Secondly, Claimant requests the payment of the salaries and other benefits under the 

Contract that he would have received if Respondents had not unlawfully terminated the 

Contract. Claimant requests an overall amount of USD 104,000.00 that is calculated  

as follows: 

˗ USD 96,000.00 for the period from October 2014 until May 2015 plus  

˗ meal expenses in the amount of USD 8,000.00 (USD 250 per week / 8 months)  
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46. Thirdly, Claimant requests compensation for loss and damages in the amount of USD 

65,000.00. This amount comprises various heads of damages. 

47. In support of his claims, the Claimant submits that it was the Respondents, and not 

Claimant, that terminated the Contract. It is true that after the elimination of the 

National Team from the 2014 World Cup in Spain he did not return to Mexico. 

However, Claimant submits that he was under no duty to do so, since the next matches 

of the National Team were only scheduled for November 2014 (Central American and 

Caribbean Games in Veracruz). Claimant submits that in the meantime there was no 

other tournament, competition, practice session or match (official or unofficial) 

scheduled. Furthermore, the Claimant submits that preparation for the next competition 

(the Central American and Caribbean Games in Veracruz in November 2014) would 

only commence, approximately, one month ahead of the start of said competition. 

Therefore, neither the players of the National Team nor the members of the technical 

staff had any professional obligations to fulfil in relation to the National Team until the 

start of the preparation for the Central American and Caribbean Games in November 

2014.  

48. Claimant submits that he was never requested or required by Respondents, neither 

verbally nor written, to be reinstated to the discipline of the National Team after the 

World Cup. Claimant provides a witness statement in that respect from Mr. Gustavo 

Alfonso Ayón Aguirre, who was captain of the National Team during the FIBA Americas 

Championship in Venezuela 2013, the Centro Basket Nayarit 2013 and the World Cup 

2014 in Spain.  

49. Furthermore, Claimant submits that Respondents were aware that he was staying in 

Spain after the World Cup 2014. This follows from email correspondence between 

himself and Ms. Diana Citlalli Carranza Hernández. She was the person responsible for 

organising the National Team’s travels. She had handled the booking of Claimant’s 

flight from Barcelona to Malaga in the aftermath of the World Cup in Spain. In the email 

correspondence (that contained the flight details) various representatives from the 
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Respondents were copied in. Therefore, the Claimant concludes that the Respondents 

were well aware that he was staying in Spain after the World Cup 2014. 

50. Claimant submits that his Contract was terminated without any prior communication or 

information to him. By hiring Mr. Bill Cartwright (on 24 September 2014) and replacing 

the Claimant with a new head coach, the Respondent terminated the Contract 

unilaterally. Such termination represents a serious breach of Respondent’s contractual 

obligations. 

51. Claimant asserts that his technical performance for the whole duration of the Contract 

was impeccable, irreproachable and successful, as shown by the sporting results 

achieved by the National Team. Moreover, Respondent was not allowed to dismiss the 

Claimant for technical reasons or poor performance, as the Claimant was entitled to 

receiving the agreed monetary compensations in any case and during the whole 

duration of the Contract.  

52. Claimant submits that Respondent’s termination caused serious damages to his 

(professional) reputation, honour and public image. According to the Claimant the 

termination had a huge and unexpected impact on his professional career as a 

basketball coach. He has not been able to find another job as basketball coach since. 

Options to be hired by clubs or national teams were seriously reduced, given that all of 

them had already finished their preparations for the upcoming season, including the 

hiring of the respective coaches. 

53. When accepting the offer to coach the National Team in 2012, Claimant had to take 

leave from his former position in Spain as a Physical Education and Sport Professor for 

a period of two years. In said position he was earning an annual gross salary of 

EUR 31,761.72. However, having taken leave for a period of two years, he could not go 

back and work for his former employer.  
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54. Claimant submits that – from a tax law point of view – he is no longer a Mexican 

resident after the termination of the Contract. Consequently, he is taxed under Spanish 

law in case the outstanding amounts will be paid to him.  

55. Claimant finally submits that Respondents never met their payment obligations on time 

and that he is entitled to late payment penalties under Art. 3 of the Contract. However, 

the Claimant suggests that “the way the Respondent faced the payment of the 

Claimant salaries, in different amounts and without specifying the concept of the 

instalments, makes absolutely impossible the application of the late payment interests 

agreed. Notwithstanding the above, the Claimant hereby requests compensation for 

the damages suffered as a result of every monthly payment, and the impossibility of 

claiming the amounts resulting from clause 3 of the employment agreement.”  

4.2. Claimant’s Request for Relief 

56. Claimant submits the following requests for relief: 

“a) That the Arbitrator shall jointly condemn the Respondents to pay the outstanding 

salaries in the amount of SIXTY FIVE THOUSAND EIGHT HUNDRED AND EIGHTY 

EIGHT DOLLARS (USD 65,888.00) NET. 

b) That the Arbitrator shall declare the unilateral termination of the Claimant’s contract 

constitutes an UNFAIR AND UNJUSTIFIED DISMISSAL. 

c) That the Arbitrator shall jointly condemn the Respondents to pay the salaries the 

Claimant would have received in case the contract would have been normally terminated, 

in the amount of ONE HUNDRED AND FOUR THOUSANDS DOLLARS (USD 104,000) 

NET. 

d) That the Arbitrator shall jointly condemn the Respondents to pay the Claimant an 

economic compensation for the loss and damages resulting from Breach of Contract, 

which is quantified in the amount of SIXTY FIVE THOUSAND (USD 65,000) DOLLARS.  

e) That the Arbitrator shall jointly condemn the Respondents to pay the Claimant’s legal 

expenses together with the whole costs of this Arbitrator (including administrative 

expenses of the BAT and the Arbitrator fees). 
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f) That the Arbitrator shall reject all claims for relief by the Respondents.” 

4.3. Summary of Respondents’ Submissions 

57. The Respondents submit that they are completely and absolutely independent of each 

other “and have their own capacity and patrimony”. 

58. Respondent 1 (COM) objects to being a party in these arbitration proceedings. 

According to COM, BAT has no jurisdiction over it. In particular, COM submits that 

˗ there is no employment relationship between the Claimant and COM. Claimant 

and COM did not enter into a contractual agreement that “provided for the 

rendering of personal services subordinated to the payment of salary”. Thus, there 

is no legal relationship that may be subject to any interpretation, enforcement, 

performance or dispute. The Contract was only and exclusively entered into 

between IDV, LNBP on the one side and Claimant on the other side. This is 

evidenced by the contents of the Contract and by the fact that it was signed by the 

aforementioned parties only. The arbitration clause contained in Art. 18 of the 

Contract therefore does not apply to COM. 

˗ In the event that the BAT assumes jurisdiction ratione personae over COM, COM 

submits – on a subsidiary basis – that there is no conduct attributable to COM in 

relation to the execution of the Contract. In particular, COM submits that it never 

dismissed or removed Claimant from its position as head coach of the National 

Team. COM only made payments to the Claimant on behalf of LNBP based on the 

CoCo-Agreement between COM and LNBP. In making these payments COM did 

only and exclusively fulfil obligations arising out of the CoCo-Agreement. However, 

in doing so COM did not accept any obligations under the Contract.  

59. Respondent 2 (ADEMEBA) objects to being a party in these arbitration proceedings. 

According to ADEMEBA, BAT has no jurisdiction over it. In particular, ADEMEBA 

submits that 
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˗ there is no employment relationship between the Claimant and ADEMEBA. 

Claimant and ADEMEBA did not enter into a contractual agreement that provided 

for the rendering of personal services subordinated to the payment of salary. Thus, 

there is no legal relationship that may be subject to any interpretation, 

enforcement, performance or dispute. The Contract was only and exclusively 

entered into between IDV, LNBP on the one side and Claimant on the other side. 

This is evidenced by the contents of the Contract and by the fact that the latter was 

signed only by the aforementioned parties. The arbitration clause contained in Art. 

18 of the Contract, therefore, does not apply to ADEMEBA.  

˗ In the event that the BAT accepts jurisdiction ratione personae over ADEMEBA, 

the latter – on a subsidiary basis – submits that there is no conduct attributable to it 

in relation to the execution of the Contract. In particular ADEMEBA denies that the 

Claimant was hired by it, that it gave any directions to Claimant or designated the 

latter with any responsibilities. ADEMEBA never dismissed or removed Claimant 

from his position as head coach of the National Team. 

60. Respondent 3 (LNBP) objects to being a party in these arbitration proceedings and 

challenges the jurisdiction of the BAT.  

˗ According to Art. 19 of the Contract, the Contract shall be interpreted and enforced 

in accordance with the laws of Mexico. According to LNBP it follows from this 

choice-of-law clause that it was the parties’ understanding that any dispute arising 

from the interpretation and performance of the Contract must be submitted to the 

Mexican courts with competent jurisdiction. The latter have exclusive jurisdiction to 

preside over and resolve disputes in relation to the Contract. Art. 18 of the 

Contract, which contains an arbitration clause in favour of BAT, is not enforceable, 

since – according to LNBP – there exists a meeting of minds between the parties 

to the Contract that not only does Mexican law apply to it, but that any dispute 

must be brought before the Mexican courts.  
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˗ On a subsidiary basis LNBP submits that the claim must be dismissed, since 

LNBP complied with all of its contractual obligations. There are no legal or factual 

grounds for Claimant to claim any payments in relation to the Contract. In 

particular, LNBP submits that Claimant misinterprets Art. 3 of the Contract. 

Contrary to what Claimant states, the parties to the Contract have not agreed on 

“an annual payment in the amount of 120,000.00 United States dollars” in favour of 

Claimant. Instead, the payment in the amount of USD 120,000.00 was agreed 

upon for “each season”. The first season covered the time period from 1 August 

2013 until 1 May 2014, i. e. 9 months. Accordingly, “the amount of USD 

120,000.00 has to be paid in 20 fortnightly instalment of USD 6,000.00”. The 

second season covers the period from 1 August 2014 until 1 May 2015, i. e. again 

9 months. The amount agreed upon and acknowledged between the contracting 

parties is USD 120,000.00 (20 fortnightly instalments of USD 6,000.00). The 

amount is meant to reward the Coach for nine months of effective services and 

does not represent an annual payment.  

˗ LNBP submits that it “fully complied at all times with the obligations” arising from 

the Contract in relation to the first season (1 August 2013 until 1 May 2014). The 

amounts that were due for the first season are USD 180,900.00. The due amount 

is calculated as follows: 

 USD 120,000.00 (Art. 3 of the Contract); 

 USD 900 in late payment penalty. According to LNBP the maximum “amount 

incurred for any delay in the payment of salaries to the Claimant … is 900 

United States dollars for the whole season (nine month of effective services) 

in the event of a payment default.”  

 USD 40,000.00 in bonuses for the qualification to the 2014 FIBA Basketball 

World Cup held in Spain (Art. 5 of the Contract), and  
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 USD 20,000.00 in bonuses for winning the FIBA Americas Championship 

(the Parties call it “Pre-World Cup”) in September 2013 (Art. 5 of the 

Contract). 

61. According to LNBP, it paid a total amount of USD 124,462.00 until August 2014. This 

amount is calculated as follows: 

 USD 120,000.00 in salaries;  

 USD 600.00 in late payment penalty for the months of August and 

September 2013, as well as February, March, April and May 2014;  

 the remainder of USD 3,862.00 were paid in relation to the achieved 

bonuses. 

62. In August 2014 LNBP made payments in the total amount of USD 40,000.00. These 

payments covered 

 the salary payment for August 2014 in the amount of USD 12,000.00 and  

 a remainder of USD 28,000.00 for the bonuses still due for the 2013/2014 

season. 

63. In total, thus, LNBP claims to have made payments in the amount of USD 152,462.00 

for the 2013/2014 season and USD 12,000.00 for the first month in the 2014/2015 

season. Consequently, according to LNBP there is “mathematically existing a 

difference in favour of the claimant in the amount of USD 28,138.00” for the first 

season (2013/2014). However, according to LNBP, this amount cannot be 

acknowledged to be Claimant’s due, since the latter “voluntarily” affirmed in the media 

that only 10% of the amounts due to him for the 2013/2014 season were outstanding. 

This, however, equals a balance of only USD 18,090.00 in his favour, since – as 

explained above – the total amount due for the first season is USD 180,900.00. 

According to LNBP this “express, free and voluntary statement releases … [it] from any 

burden to prove any circumstances other than those which have been expressly 
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acknowledged by the claimant, since there is materialized the General Principle of Law 

that reads ‘AN EXPRESS ADMISSION SUPERSEDES EVIDENCE’ … Therefore, the 

claimant would have, if applicable, a positive balance in favour of 18,090.00 Unites 

States dollars.” 

64. In relation to the meal expenses provided under the Contract LNBP submits that it paid 

Claimant on a timely basis in the period from 1 August 2013 until 1 May 2014. LNBP 

submits that the facts brought forward by the Claimant in that respect are just not 

credible. 

65. LNBP submits that Claimant adhered to his contractual obligations only during the first 

season (2013-2014) and for the first month of the second season (August 2014). After 

the World Cup held in Spain (6 September 2014), Claimant breached the Contract by 

not returning to his workplace in Mexico. As from 6 September 2014, LNBP submits 

that Claimant did not render any type of services in favour of LNBP. Claimant, thus, 

breached the provisions of the Contract and LNBP was forced to appoint a new coach 

to the National Team.  

˗ Pursuant to Art. 2 of the Contract it was up to the Claimant to schedule all training 

sessions. Furthermore, it was Claimant’s responsibility to schedule meetings, 

trainings and clinics for the preparation of the National Team. This was also true in 

the lead-up to the Central American and Caribbean Games to be held in Veracruz 

in November 2014. Therefore, the Claimant had the obligation to continue the 

preparation of the National Team. The duty to prepare and train the National Team 

is a constant and regular obligation.  

˗ The witness statement of the player Gustavo Alfonso Ayón Aguirre was made 

without the involvement of LNBP’s legal representatives. The questions posed to 

the player were insidious and indicative. They imply a particular answer. The 

statements, therefore, lack any probative value.  
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˗ The email of Mr. Alberto Garcia from 22 September 2014 submitted by the 

Claimant cannot be attributed to LNBP, because it is a statement of a third person 

outside of LNBP which is not binding for the latter. Mr. Alberto Garcia has neither 

legal power nor any legal right to act on behalf of or in representation of LNBP.  

˗ The Claimant’s email correspondence with the heads of COM (10 September 

2010) is irrelevant, since COM is an entity unrelated to the Contract. Instead of 

communicating with COM, the Claimant should have sent to LNBP the reports of 

the activities carried out during the 2014 World Cup in Spain. 

˗ COM did not have the authority, let alone any legal right, to request from Claimant 

the performance of his duties as head coach of the National Team or to remove 

him from his position or to terminate the Contract. 

66. IVD (Respondent 4) objects to being a party in these arbitration proceedings and 

challenges the jurisdiction of the BAT. In support of this argument, IVD submits that 

there is no employment relationship between IVD and Claimant nor were any 

remunerated services rendered to IVD. It is true that the Contract bears the signature 

of IVD. However, the Contract was never in force in relation to IVD and, therefore, 

never effective, neither de facto nor de jure. Claimant never performed his contractual 

obligations towards IVD. Therefore, IVD has never made any payments to Claimant. 

Absent any employment relationship between IVD and Claimant, the Contract executed 

between them is not subject to any interpretation, enforcement, performance or 

dispute. Furthermore, IVD submits that it never dismissed or removed Claimant from 

his duties. 

4.4. Respondents’ Request for Relief 

67. Respondent 1 (COM) submits the following request for relief: 

“1. Declare groundless the claim filed by Mr. Sergio Valdeolmillos Moreno against 

the COMITE OLIMPICO MEXICANO (COM) since it has been fully proven that 

between the COMITE OLIMPICO MEXICANO (COM) and Mr. Sergio Valdeolmillos 
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Moreno there never existed or has never existed an employment relationship or 

rendering of personal services subordinated to the payment of salary, let alone was 

or has a contract for provision of services of any nature been executed which may 

be subject to any interpretation, enforcement, performance or dispute in which the 

Hon. Basketball Arbitral Tribunal (BAT) would have to intervene. 

2. Acquit the COMITE OLIMPICO MEXICANO (COM) of the payment of any and all 

of the economic relief set forth in the claim filed before said Hon. Basketball Arbitral 

Tribunal (BAT) by Mr. Sergio Valdeolmillos Moreno since there are no factual nor 

legal elements which may give grounds and make his claim and payment 

admissible, whether directly or as a joint obligor regarding the other co-defendants, 

as there are indubitable elements which lead to determine that between the 

COMITE OLIMPICO MEXICANO (COM) and Mr. Sergio Valdeolmillos Moreno there 

never existed or has never existed an employment relationship or rendering of 

personal services subordinated to the payment of a salary, let alone was or has a 

contract for provision of services of any nature been executed which may be subject 

to any interpretation, enforcement, performance or dispute in which the Hon. 

Basketball Arbitral Tribunal (BAT) would have to intervene.” 

Respondent 2 (ADEMEBA) submits the following request for relief: 

“1. Declare groundless the claim filed by Mr. Sergio Valdeolmillos Moreno against 

the ASOCIACION DEPORTIVA MEXICANA DE BALCONESTO (ADEMEBA) since 

it has been fully proven that between the ASOCIACION DEPORTIVA MEXICANA 

DE BALCONESTO (ADEMEBA) and Mr. . Sergio Valdeolmillos Moreno there never 

existed or has never existed an employment relationship or rendering of personal 

services subordinated to the payment of salary, let alone was or has a contract for 

provision of services of any nature been executed which may be subject to any 

interpretation, enforcement, performance or dispute in which the Hon. Basketball 

Arbitral Tribunal (BAT) would have to intervene. 

2. Acquit the ASOCIACION DEPORTIVA MEXICANA DE BALCONESTO 

(ADEMEBA) of the payment of any and all of the economic relief set forth in the 

claim filed before said Hon. Basketball Arbitral Tribunal (BAT) by Mr. Sergio 

Valdeolmillos Moreno since there are no factual nor legal elements which may give 

grounds and make his claim and payment admissible, whether directly or as a joint 

obligor regarding the other co-defendants, as there are irrefutable elements which 

lead to determine that between the ASOCIACION DEPORTIVA MEXICANA DE 

BALCONESTO (ADEMEBA) and Mr. Sergio Valdeolmillos Moreno there never 

existed or has never existed an employment relationship or rendering of personal 

services subordinated to the payment of a salary let alone was or has a contract for 

provision of services of any nature been executed which may be subject to any 

interpretation, enforcement, performance or dispute in which the Hon. Basketball 

Arbitral Tribunal (BAT) would have to intervene.” 
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Respondent 3 (LNBP) submits the following request for relief: 

“1. Declare groundless the claim filed by Mr. Sergio Valdeolmillos Moreno against 

the LIGA NACIONAL DE BALCONESTO PROFESIONAL (LNBP) since it has been 

fully proven that between the LIGA NACIONAL DE BALCONESTO PROFESIONAL 

(LNBP) at all times fully complied with the contract for provision of subordinated 

personal services executed on July 15, 2013, with the claimant Mr. Sergio 

Valdeolmillos Moreno. Thus, there are no legal or factual grounds to claim the 

payment of any and all of the relief and/or economic compensations mentioned in 

the initial claim which is based on the alleged breach of the abovementioned 

contract or on a unilateral termination of the aforementioned contract.    

2. Acquit the LIGA NACIONAL DE BALCONESTO PROFESIONAL (LNBP)  of the 

payment of any and all of the economic relief set forth in the claim filed before said 

Hon. Basketball Arbitral Tribunal (BAT) by Mr. Sergio Valdeolmillos Moreno since 

there are no de facto nor de jure elements which may give grounds and make his 

claim and payment admissible, whether directly or as a joint obligor regarding the 

other co-defendants.  

3. Acquit the LIGA NACIONAL DE BALCONESTO PROFESIONAL (LNBP) of any 

and all of the relief contained in the claim filed before the Hon. Tribunal de Arbitraje 

del Balconesto (BAT) by Mr. Sergio Valdeolmillos Moreno, for there are not factual 

nor legal elements which may give grounds and make his claim and payment 

admissible, since there are irrefutable and undeniable record that prove that it was 

the selfsame claimant Mr. Sergio Valdeolmillos Moreno who failed to continue to 

work, as it was his obligation, and, therefore, said omission results in his breach of 

the contract executed with the  LIGA NACIONAL DE BALCONESTO 

PROFESIONAL (LNBP) on July, 15, 2013.” 

Respondent 4 (IVD) submits the following request for relief: 

“1. Declare groundless the claim filed by Mr. Sergio Valdeolmillos Moreno against 

the INSTITUTO VERACRUZANO DEL DEPORTE (IVD) since it has been fully 

proven that between the COMITE OLIMPICO MEXICANO (COM) and Mr. Sergio 

Valdeolmillos Moreno there never existed or has never existed an employment 

relationship nor rendering of personal services subordinated to the payment of 

salary, let alone was the contract for provision of services executed on July 15, 

2013 perfected, and, thus, said meeting of the minds may not be subject to any 

interpretation, enforcement, performance or dispute in which the Hon. Basketball 

Arbitral Tribunal (BAT) would have to intervene. 

2. Acquit the INSTITUTO VERACRUZANO DEL DEPORTE (IVD) of the payment of 

any and all of the economic relief set forth in the claim filed before said Hon. 

Basketball Arbitral Tribunal (BAT) by Mr. Sergio Valdeolmillos Moreno since there 
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are no factual nor legal elements which may give grounds and make his claim and 

payment admissible, whether directly or as a joint obligor regarding the other co-

defendants, as there are irrefutable elements which lead to determine that between 

the INSTITUTO VERACRUZANO DEL DEPORTE (IVD) and Mr. Sergio 

Valdeolmillos Moreno there never existed or has never existed an employment 

relationship or rendering of personal services subordinated to the payment of a 

salary, let alone was the contract for provisions of services executed on July 15, 

2013 perfected, and, thus, said meeting of the minds may not be subject to any 

interpretation, enforcement, performance or dispute in which the Hon. Basketball 

Arbitral Tribunal (BAT) would have to intervene.” 

5. Jurisdiction 

68. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland (…).” Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA). 

69. The jurisdiction of the BAT presupposes the arbitrability of the dispute as well as the 

existence of a valid arbitration agreement between the parties. 

5.1. Arbitrability 

70. The Arbitrator notes that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.3  

5.2. Formal and substantive validity of the arbitration agreement 

71. The existence of a valid arbitration agreement will be examined in light of Article 178 

PILA, which reads as follows: 

                                                

3
  Decision of the Swiss Federal Tribunal dated 7 February 2001, cons. 1, reported in ASA Bulletin 2001, p. 

523 et seq., with reference to the decision of the Swiss Federal Tribunal dated 23 June 1992, BGE 118 II 
353, 356, cons. 3b. 
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"1 The arbitration agreement must be concluded in writing, by telegram, telex, telefax or any 

other means of communication which allow proof of the agreement by text. 

2 Furthermore, the arbitration agreement shall be valid if it conforms to the law chosen by the 

parties, to the law governing the dispute, in particular the principal contract, or to Swiss law." 

72. The Contract contains an arbitration clause in Art. 18 bearing the heading 

“DISPUTES”. The arbitration clause reads as follows: 

“Any dispute arising from or related to the present contract shall be submitted to the FIBA 

Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be definitely resolved in accordance 

with the BAT Arbitration Rules, by a single arbitrator appointed by the BAT President. The 

seat of arbitration shall be Geneva, Switzerland. The language of the arbitration shall be 

English, and the arbitrator shall decide ex aequo et bono. The arbitration shall be governed by 

the Chapter 12 of the Swiss Act on private International Law (PIL) irrespective of the parties 

domicile. Awards of the BAT can be appealed to the Court of Arbitration for Sport (CAS), 

Lausanne, Switzerland. To the extent legally possible under Swiss Law recourse to the Swiss 

Federal Tribunal against awards of the BAT and against decisions of the Court of Arbitration 

for Sport (CAS) upon appeal shall be excluded.” 

73. The arbitration agreement in Art. 18 of the Contract is in written form and thus the 

arbitration agreement fulfils the formal requirements of Article 178(1) PILA.  

74. With respect to substantive validity, the Arbitrator considers that there is no indication 

on file which could cast doubt on the validity of the arbitration agreement under Swiss 

law (cf. Article 178(2) PILA). In particular, the wording “any dispute arising from or 

related to the present contract” in Art. 18 of the Contract clearly covers the present 

dispute.4 Furthermore, the Arbitrator finds that the arbitration clause in Art. 18 of the 

Contract is not contradicted by Art. 19. The latter provision reads as follows: “This 

contract shall be interpreted and enforced in accordance with the laws of Mexico”. 

Art. 19 of the Contract does neither explicitly nor implicitly provide for a choice-of-forum 

clause. Thus, Art. 18 of the Contract prevails. In addition, the Arbitrator notes that there 

                                                

4
  See for instance BERGER/ KELLERHALS: International and domestic Arbitration in Switzerland, Berne 2014,  

N 504. 
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is no evidence that the will of the parties at the time of the conclusion of the Contract 

differed from the wording in Art. 18 or 19 of the Contract. 

5.3. Scope of application of the arbitration agreement ratione personae 

75. The question of the scope of the arbitration agreement ratione personae is covered by 

Art. 178(2) of the PILA. 

76. Respondent 3 (LNBP) signed the Contract and, thus, according to Swiss law is a party 

also to the arbitration clause contained therein. Consequently, the Arbitrator is 

competent to adjudicate disputes arising from the Contract in relation to the Claimant 

and LNBP.  

77. Respondent 4 (IVD) also signed the Contract and, thus, according to Swiss law is 

equally a party to the arbitration agreement. Consequently, the Arbitrator is also 

competent to adjudicate disputes arising from the Contract in relation to the Claimant 

and IVD.  

78. Respondent 2 (ADEMEBA) and Respondent 1 (COM) did not sign the Contract and are 

not mentioned therein. Thus, from a reading of the Contract it appears that they are 

both not bound by the arbitration clause contained in the Contract. In certain – rare – 

occasions, Swiss law allows an arbitration agreement to be extended also to non-

signatories (of the contract containing the arbitration clause).  

79. Any such extension of an arbitration agreement – according to Swiss law – 

presupposes the existence of a legal relationship of some intensity between the initial 

parties to the arbitration agreement and the third party. However, it must be kept in 

mind that Swiss literature and jurisprudence are rather restrictive when it comes to 

extending an arbitration agreement to non-signatories. According to 

BERGER/KELLERHALS (International and Domestic Arbitration in Switzerland, 3rd ed. 

2014, no. 565), an extension depends on  
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“whether there is sufficient evidence to conclude that the third party must be deemed to 

have intended to become a party to the contract and the arbitration clause contained 

therein. … If Swiss law is applicable, an extension … cannot be accepted lightly and 

the evidence adduced in support of such an extension may only be justified if the third 

party intervened in the conclusion or performance of the main contract in such a way 

that the party seeking the extension had legitimate reasons deserving protection to 

assume that the third party thereby, in fact and in law, intended to become a party to 

the contract with the arbitration clause contained therein. In other words, if the party 

applying for the extension, by operation of the principle of trust (Vertrauensprinzip), was 

entitled, in good faith, to interpret the third party’s behaviour as a statement of intent to 

be involved in, and thus bound by, the main contract and the arbitration clause.” 

80. The Swiss Federal Tribunal (hereinafter referred to as the “SFT”) described the 

conditions for an extension of the arbitration clause to non-signatories as follows (SFT 

– 5 December 2008 – 4A_376/2008, E. 8.4): 

“It is also an accepted principle of Swiss law that the conduct of a party assessed under 

the rules of good faith may do away with the need to comply with formal requirements 

in certain particular situations; for instance, such may be the case when a third party 

intervenes in the performance of a contract containing an arbitration clause in such a 

way to disclose an intention, express or manifest by conduct, to be bound by that 

arbitration agreement …” 

81. Applying the above principles, the Arbitrator finds that the arbitration clause contained 

in the Contract – at least according to Swiss law – cannot be extended to ADEMEBA. 

The latter is an independent legal entity. The mere fact that ADEMEBA is the national 

federation “responsible for the sport of basketball” in Mexico, that it is the federation 

recognized by FIBA or that ADEMEBA is in charge of organising the national teams for 

international competitions is not enough to make this entity a party to the Contract (and 

the arbitration clause therein). Claimant has not adduced any evidence from which it 

follows that ADEMEBA interfered with the execution of the Contract in such a way to 

disclose an intention of ADEMEBA (express or manifest by conduct) to be bound by 

said arbitration agreement. Furthermore, the Claimant has not adduced any evidence 

that – according to the other laws applicable according to Art. 178(2) of the PILA – the 

arbitration clause can be extended to ADEMEBA. The Arbitrator, therefore, concludes 

that he has no jurisdiction ratione personae in relation to ADEMEBA.  
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82. Whether – from a Swiss law perspective – there is jurisdiction ratione personae in 

relation to Respondent 1 (COM) is more difficult to answer, since COM was involved at 

least in one aspect of the performance of the Contract: it is undisputed that COM paid 

part of the salaries owed under the Contract to the Claimant. However, the legal basis 

for these payments is to be found outside the Contract between the Claimant and 

LNBP / IVD, i.e. in the CoCo-Agreement. The latter provides – inter alia – as follows: 

“CLAUSES 

FIRST.- OBJECT OF THE AGREEMENT. 

THE PARTIES DECLARES THAT THE OBJECT OF THE AGREEMENT IS MAKING BY “EL 

COM” PAYMENT TO THE COACH SERGIO VALDEOLMILLOS MORENO FOR DIRECTING 

MEXICO’S MAIN MALE BASKETBALL TEAM, SINCE “LA” HAS EXECUTED WITH THE 

AFORMENTIONES COACH A CONTRACT WITH CONFIDENTIAL CLAUSES TO 

EXCLUSIVELY MANAGE MEXICO’S MAIN MALE TEAM. LIKEWISE, “EL COM” SHALL 

GRANT ALL TYPE OF FACILITIES AND SUPPORT, SO THAT COACH SERGIO 

VALDEOLMILLOS MORENO AND MEXICO’S MAIN MALE BASKETBALL TEAM DULY 

REPRESENT MEXICO IN ITS NATIONAL AND INTERNATIONAL SPORTS 

COMMITMENTS. ON THE OTHER HAND, “LA LIGA” SHALL GRANT, IN CONSIDERATION 

THEREOF, TO “EL COM” ANY AND TECHNICAL ADVICE NECESSARY TO DEVELOP AND 

PROMOTE BASKTEBALL IN MEXICO. 

ALSO PROVIDE ALL KINDS OF FACILITIES AND SUPPORT FOR THE COACH SERGIO 

VALEDEOLMILLOS MORENO AND THE MAIN MALE MEXICO’S BASKETBALL TEAM A 

WORTHY REPRESENTATION OF MEXICO IN ITS NATIONAL AND INTERNATIONAL 

SPORTING COMMITMENTS. 

SECOND.-TERM 

[…] “EL COM” UNDERTAKES TO COVER VARIOUS PAYMENTS IN THE FAVOR OF THE 

COACH SERGIO VALDEOLMILLOS MORENO ONLY DURING THE YEARS 2013 AND 

2014. 

THIRD.- ENTRY INTO FORCE 

THIS AGREEMENT BEGAN TO TAKE EFFECT FROM OCTOBER 2013 AND WILL 

CONCLUDE AT THE END OF 2014 OR WHWN HAVE FINISHED THE CONTRACTUAL 

RELATIONSHIP BETWEEN “LA LIGA” AND THE COACH SERGIO VALDEOLMILLOS 

MORENO.” (sic) 
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83. Claimant submits that COM did not only pay (parts of) his salaries but was involved 

also in other aspects of the performance of the Contract, such as his recruiting, his 

dismissal, and commenting on him in the media. The COM contests all of this. In 

particular, it submits that it “did not have the authority, let alone any legal right, to 

request from the claimant the performance of his duties as coach … let alone did it 

have the power and legal right to remove him from his position or anticipatorily 

terminate the contract for provision of services.” The Arbitrator finds that there is not 

sufficient evidence to conclude – on the basis of Swiss law – that it can be (implicitly) 

inferred from the COM’s behaviour, based on the principle of trust, that it wanted to be 

bound by the provisions of the Contract just like a signatory. Furthermore, the Claimant 

has not adduced any evidence that – according to other laws alternatively applicable 

according to Art. 178(2) of the PILA – the arbitration clause can be extended to COM. 

84. In light of the above, the Arbitrator finds that (i) Respondent 2 (ADEMEBA) and 

Respondent 1 (COM) are not bound by the Contract and (ii) that there is no valid 

arbitration agreement between the Claimant and Respondent 2 (ADEMEBA) and 

Respondent 1 (COM). Accordingly, the Arbitrator finds that the BAT does not have 

jurisdiction in respect of Respondent 2 (ADEMEBA) and Respondent 1 (COM). 

6. Applicable Law – ex aequo et bono 

85. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the arbitrators to decide “en équité”, as opposed to a decision according 

to the rules of law referred to in Article 187(1). Article 187(2) PILA is generally 

translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 
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86. Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex aequo et 

bono, applying general considerations of justice and fairness without reference to any 

particular national or international law.” 

87. Art. 18 of the Contract provides in relation to the applicable law as follows: 

“The language of the arbitration shall be English, and the arbitrator shall decide the dispute ex 

aequo et bono.” 

88. Art. 19 of the Contract then says:  

“The contract shall be interpreted and enforced in accordance with the laws of MEXICO”. 

89. The reference to “ex aequo et bono” on the one hand and “laws of MEXICO” on the 

other hand is – at first sight – somewhat contradictory. The Arbitrator holds, however, 

that the contents of the mission conferred upon him by the Parties to the Contract 

derive first and foremost from the part of the Contract which is directly addressed to 

him, i. e. Art. 18 of the Contract, which says that the “arbitrator shall decide the dispute 

ex aequo et bono”. This interpretation does not deprive the reference to the “laws of 

MEXICO” of any meaning. According to Art. 18 of the Contract the competence of the 

Arbitrator in relation to potential disputes arising out of the Contract is restricted. The 

provisions limit the jurisdiction of the Arbitrator to “[a]ny dispute arising from or related 

to the present contract […]”. Hence, the reference to the “laws of MEXICO” remains 

applicable whenever an institution/adjudicating body – other than the BAT – is called 

upon to interpret or enforce the provisions of the Contract.5 To sum up, therefore, the 

Arbitrator holds that the Parties agreed on BAT arbitration and the respective set of 

rules applicable to BAT proceedings, including the concept of ex aequo et bono. This is 

evidenced by the part of art. 18 of the Contract in which the powers of the Arbitrator are 

addressed, i. e. to determine the parties dispute “ex aequo et bono”.  

                                                

5
 BAT 0107/10, Kelati, Maravilla vs. Olympiacos Piraeus B.C., Arbitral Award dated 13 April 2011. 
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90. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 1969 (Concordat), under 

which Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit: 

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which is not 

inspired by the rules of law which are in force and which might even be contrary to those 

rules.”  

91. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives  

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 

Instead of applying general and abstract rules, he must stick to the circumstances of the case 

at hand”.  

92. Consequently, the Arbitrator will decide the present matter ex aequo et bono. 

7. Findings 

93. The Claimant requests: (1) outstanding salaries (until the termination of the Contract) in 

the amount of USD 65,888.00 net, (2) to declare the termination of the Contract as 

unfair and unjustified, (3) compensation for the loss of salary in the amount of 

USD 104,000.00 for the remaining season 2014-2015, (4) late payment penalties, 

(5) other damages in connection with the unlawful termination as well as (6) meal 

allowances due under the Contract.  

94. In order to differentiate between the claims (1) and (3) it is first necessary to establish 

by whom and at what point in time the Contract was terminated. 
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7.1. The Termination of the Contract  

95. It is disputed between the Parties who terminated the Contract and at what point in 

time. In the case at hand there is no written notice of termination by either of the 

Parties.  

96. Respondent 3 (LNBP) submits that Claimant terminated the Contract when he decided 

not to return to his workplace in Mexico after the World Cup held in Spain 

(6 September 2014). The Claimant submits that the Respondent terminated the 

Contract by entering into a contract with a new head coach, Mr. Bill Cartwright.  

97. The termination of an agreement is a declaration of intent which becomes complete 

upon receipt by the other party. Whether the content of a declaration is to terminate a 

legal relationship must be assessed through interpretation. The Arbitrator finds that 

from the mere fact that the Coach did not return to Mexico right after the World Cup, 

but decided to stay in Spain instead, it cannot be inferred that he wanted to terminate 

the Contract. Also, the fact that the Coach continued to stay in Spain for some time is 

no evidence of his will to terminate the Contract. On a side note, the Arbitrator 

observes that the Claimant had no economic reason or interest to terminate the 

Contract, since he had no (other) job in prospect. This interpretation of Claimant’s 

conduct is backed by the witness statement of Mr. Gustavo Alfonso Ayón Aguirre. He 

confirmed that Claimant never expressed any will to unilaterally terminate the Contract 

or leave the National Team.  

98. Things are different, however, when looking at the behavior of LNBP (i.e. their hiring of 

the new coach). When entering into a contract with a new head coach (Mr. Bill 

Cartwright), LNBP implicitly declared that it did not want the Coach to resume his 

functions with the National Team. This amounts to a termination of the Contract. That it 

was the intention of Claimant’s contractual partners to terminate their Contract is also 

evidenced by the email from Mr. Alberto García to the Claimant, in which the former 

confirmed that “they had made the decision and that you will not continue on the team. 
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Moreover, I believe that this coming Wednesday, they have arranged a press 

conference to announce the new coach who is from America.” From all of the above, 

the Arbitrator concludes that the Contract was terminated by the LNBP/IVD on 24/25 

September 2014. This conclusion is further corroborated by the witness statement of 

Mr. Gustavo Alfonso Ayón Aguirre. He declared that the Mexican sporting authorities 

took the decision to terminate Claimant’s Contract when hiring the new coach (Mr.  Bill 

Cartwright) for the National Team.  

7.2. The Outstanding amounts until the Termination of the Contract  

99. It is undisputed between the Parties that until the termination of the Contract the Coach 

received USD 164,462. It is disputed between the Parties, however, what the overall 

amount due (for salaries and bonuses) is and which particular debts these payments 

concerned and whether or not any amounts are currently outstanding, in respect of 

debts still owed. The Arbitrator notes that the position put forward by LNBP in this 

respect is somehow contradictory. On the one hand, it submits that it “fully complied at 

all times with the obligations” until the termination of the Contract. On the other hand, it 

acknowledges that there is “mathematically existing a difference in favour of the 

claimant in the amount of USD 28,138.00”.  

Salaries  

100. Absent any declaration by the Parties at the time when the payment was effectuated 

and absent any evidence to the contrary, the Arbitrator finds that the payments were 

first and foremost made on the principal amounts due, i.e. the salaries and the bonuses 

(and not in respect of any auxiliary claims). Article 3 of the Contract sets out the 

financial obligations of Respondent. The clause is somewhat contradictory. It provides 

on the one hand that the salary in total per season is USD 120,000.00 (“SALARY 

CURRENCY: USD IRREVOCABLY PAID AS FOLLOWS: ONE HUNDRED AND 

TWENTY THOUSAND AMERICAN DOLLARS – USD. 120.000=NET, PER EACH 

SEASON”). On the other hand the clause provides that the salary will be paid in “TEN 
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(10) MONTHLY, CONSECUTIVE AND EQUAL PAYMENTS OF SIX THOUSANDS 

AMERICAN DOLLARS”. It is obvious that 10 times USD 6,000 does not add up to 

USD 120,000.00. The Arbitrator finds that this is a clerical mistake and that the salary 

agreed upon per season is USD 120,000.00. This is also in line with the Parties’ 

submissions. In conclusion, the salary due under the Contract starting on 1 August 

2013 until 24 September 2014 amounts to USD 120,000.00 (for the season 2013/2014) 

plus USD 12,000.00 (for the month of August 2014) plus 24/30 of USD 12,000.00 (for 

1 through 24 September 2014). This results in a sum of USD 141,600. 

Bonuses 

101. Furthermore, it is undisputed between the Parties that the Coach is entitled to bonuses 

according to Article 4 of the Contract.  

102. In particular, the Claimant is entitled to a bonus of USD 20,000.00 for winning the 2013 

FIBA Americas Championship in September 2013. The tournament was held in 

Caracas, Venezuela, from 30 August to 11 September 2013. Furthermore, the Mexican 

National Basketball Team qualified for the 2014 FIBA Basketball World Cup, which 

entitles Claimant to an additional amount of USD 40,000.00 in bonuses. This is 

undisputed between the Parties. 

103. Furthermore, the Mexican National Basketball Team won the 2014 Men’s Central 

American and Caribbean Basketball Championship (Centrobasket Nayarit 2014, from 1 

August to 7 August 2014), that is, the regional basketball championship for the Central 

American and Caribbean subzone. The question is whether this entitles the Claimant to 

another bonus. The relevant part of Art. 4 reads as follows:  

- WIN ANY FIBA AMERICAS AND/OR FIBA WORLD COMPETITION CHAMPION TITLE - 

AMERICAN DOLLARS TWENTY THOUSAND – USD. 20.000=NET. 

All bonus monetary compensation is additional to prorated monthly salary, cumulative, and 

shall be payed in the next 7 days after achievement.” 

https://en.wikipedia.org/wiki/Caracas
https://en.wikipedia.org/wiki/Venezuela
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104. It is undisputed that 2013 FIBA Americas Championship is a “FIBA AMERICAS 

COMPETITION” within the above meaning, and it is undisputed that the National Team 

won said competition. Even assuming that the 2014 Men’s Central American and 

Caribbean Basketball Championship is a FIBA Americas competition, the Claimant is 

not entitled to another bonus in the amount of USD 20,000.00. It is true that the 

language of the clause is not quite clear. However, when looking at the first paragraph 

it appears that the bonus is earned only once even if the National Team wins several 

FIBA Americas competition. If the Parties had intended otherwise they could have 

added – e. g. – the word “respectively” or “each” before “USD 20,000.00”. The second 

paragraph does not change the interpretation followed here, since the second 

paragraph has to be viewed in the context of all the preceding paragraphs on 

“bonuses”. Based on this systematic approach it seems likely that the expression 

“cumulative” in the second paragraph refers to the relationship between the various 

paragraphs on bonuses, rather than to the content of the individual paragraphs. Thus, 

the Arbitrator concludes that only bonuses in the amount of USD 60,000.00 are due 

under the Contract. 

Conclusion 

105. The total amount of salaries and bonuses due under the Contract (until the termination 

of the Contract), thus, amounts to USD 201,600.00 (USD 141,600 plus USD 60,000). 

Keeping in mind that it is undisputed between the Parties that a total amount of 

USD 164,462.00 has been paid by the LNBP (or on LNBP’s behalf), the outstanding 

amount in respect of salaries and bonuses until the termination of the Contract is 

USD 37,138.00. With respect to the Claimant’s statement to the media whereby only 

10% of the amounts due to him for the 2013/14 season were still outstanding, the 

Arbitrator notes that this number is not in accordance with the documents presented to 

the Arbitrator and that this statement towards the media cannot, by itself, be regarded 

as a legally binding waiver of Claimant’s rights to any outstanding amounts above 

those 10%. 
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7.3. Was the Contract terminated with just cause?  

106. It is questionable whether Respondents 3 and 4 terminated the Contract with just 

cause. The burden of proof in this respect rests with the terminating party. 

Consequently, it is up for the Respondents to demonstrate that the Coach violated his 

professional duties in a way that made it impossible for the Respondents to maintain 

the contractual relationship any longer.  

107. Early termination of a contract is the last resort if the relationship between contractual 

parties becomes distressed. In principle, therefore, an employment contract cannot be 

prematurely terminated based on a simple breach of obligation. Only a particularly 

serious breach of contract qualifies as “just cause”.6  

108. It is undisputed that Claimant remained in Spain after the World Cup. Respondent 

submits that Claimant had to schedule all training sessions and that he was 

responsible for setting the dates for the meetings, trainings and clinics and to prepare 

the National Team for the tournaments. The next upcoming event was the Central 

American and Caribbean Games held in Veracruz in November 2014. According to the 

Respondent, participation in such a tournament requires serious preparation. However, 

LNBP fails to substantiate its submissions. In particular, LNBP fails to specify at what 

point in time Claimant would have had to start preparing and coaching the team for the 

competition. Furthermore, Respondent does not provide any evidence that it 

summoned Claimant to resume his duties or to come back to Mexico immediately in 

order to train with the National Team.  

109. Claimant submits that no tournament, competition, practice session or match (official or 

unofficial) were scheduled or designated in the near future and that the Central 

American & Caribbean Games in Veracruz in November 2014 were still far away. In 

                                                

6
 See BAT 0383/13. 
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order to prepare for this competition the National Team would have been called up, 

approximately, one month before the tournament. None of the members of the National 

Team (including the technical staff members) had any professional obligation until the 

preparation for the Central American and Caribbean Games in November 2014. 

Claimant’s submission is corroborated by the witness statement of Mr. Gustavo Alfonso 

Ayón Aguirre. He was the captain of the National Team during the FIBA Americas 

Championship in Venezuela 2013, the Centro Basket Nayarit 2013 and the World Cup 

held in Spain in 2014. He explained that all players returned home (i. e. to their 

respective place of residence) after the World Cup. In addition, he stated that no 

meetings or preparatory sessions were scheduled until the Central American & 

Caribbean Games in Veracruz in November 2014. In particular, Mr. Gustavo Alfonso 

Ayón Aguirre declared – with respect to the time period following the 2014 World Cup – 

as follows: “We had no reason to continue concentrated, so each member team could 

do whatever he wish or come back to his respective professional duties.”  

110. Respondent 3 (LNBP) objects to the admissibility of the witness statement of 

Mr. Gustavo Alfonso Ayón Aguirre. In particular, LNBP submits that Claimant’s 

questions were insidious, indicative and that they imply a particular answer. The 

Arbitrator has no reason to doubt the correctness of the statements of Mr. Gustavo 

Alfonso Ayón Aguirre. In particular, the Arbitrator does not agree that the questions put 

to the witness are “insidious, indicative or that they imply a particular answer.” The 

Arbitrator, therefore, fails to see why these statements should not be taken into 

account.  

111. In view of all the above, the Arbitrator concludes that the Respondent has failed to 

demonstrate that Claimant breached his professional duties in a way to warrant the 

immediate termination of the Contract. On a side note, the Arbitrator retains that, even 

assuming that the Coach violated his professional duties, the early termination of a 

contract is only the last resort in case the relationship between the parties becomes 

unbearably distressed. If the misconduct is reparable, the party who is allegedly in 

breach of the contract must be warned and given an adequate opportunity to adjust its 
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behaviour and to resume the execution of its contractual obligations. In the case at 

hand, no such warning has been issued by the Respondents. They did not provide any 

proof, either verbally or written, that they requested Claimant to return to Mexico and to 

continue to work as a head coach for the National Team. 

112. To conclude, therefore, the Arbitrator finds that Respondents 3 and 4 terminated the 

Contract without just cause.  

7.4. Compensation because of early termination 

113. Since the Respondents terminated the Contract without just cause, the Claimant is 

entitled, in principle, to the remaining salaries from the time of unlawful termination until 

the date the Contract would have expired. This is in accordance with standing BAT 

jurisprudence. Pursuant to Art. 1 of the Contract the Claimant was hired for the term of 

two basketball seasons, beginning on 15 July 2013 and ending with the “last game 

played by the Club during 2015 FIBA Americas competition season”.  

114. Art. 3, read together with Art. 5 of the Contract, provides for a guaranteed base salary 

of USD 120,000.00 for the season of 2014-2015. This amount is to be paid in ten 

instalments, beginning on 1 August 2014 and ending on 1 May 2015. Since the 

Contract was terminated on 24 September 2014, the Claimant is entitled to the 

remainder of the salary for September (6 days) and the monthly instalments from 

October until the expiry of the Contract (8 additional instalments). In total, thus, the 

Claimant is entitled to USD 2,400.00 (6 days) plus USD 96,000.00, which equals 

USD 98,400.00. 

115. The Arbitrator holds – in line with constant BAT jurisprudence – that the Coach was 

under a duty to mitigate this damage. Accordingly, the Coach had to look for an 

alternative job. In the case at hand the Arbitrator takes into account that the sporting 

season had just started at the time of the termination of the Contract and that, 

generally, it is more difficult for Coaches (compared to Players) to find alternative 
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employment once the season has started7. Also, the fact that the termination was 

publicly announced at a media conference probably increased the Coach’s difficulty in 

finding new employment. Furthermore, as Claimant submits, he could not return to his 

former employer because when signing the Contract he had taken leave of absence for 

a period of two years. Thus, Claimant could not resume his former position as a 

Physical Education and Sport Professor. Nevertheless, considering that the remaining 

time under the Contract was rather long (eight months), the Arbitrator decides – ex 

aequo et bono – that the Claimant was under a duty and in the position to offer his 

services elsewhere and that, therefore, a reduction of 20% seems just and equitable. 

To conclude, therefore, the Arbitrator finds that the Claimant is entitled to 

USD 78,720.00. 

7.5. Late Payment Penalties 

116. Art. 3 of the Contract obliges LNBP/IVD to pay late payment in case it is late with the 

payment of salary to the Claimant. The provision provides as follows:  

“[…] IN THE EVENT THE CLUB IS LATE PAYING THE SALARY TO PLAYER AND/OR 

PAYING THE AGENT FEE TO THE AGENT, the following irrevocable and contract “late 

payments” rules shall apply: 

- Starting from the FIFTEENTH (15th) day of delay, CLUB must pay to PLAYER additional 

USD. 100=NET per day and additional USD. 50=NET: to the AGENT, as the late fee together 

with the monthly payment.” 

117. In order to claim late penalties the Claimant must first submit (i) on what date the 

instalment for each salary payment became due; (ii) at which point in time the late 

payment penalty starts to accrue and in what amount. The Claimant has failed to 

substantiate his claim/request in relation to late payment penalties. In his Request for 

Arbitration he states as follows:  

                                                

7
  See BAT 0256/12, para. 170. 
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“However, the way the respondent faced the payment of the Claimant salaries, in different 

amounts and without specifying the concept of instalments, makes absolutely impossible the 

application of the late payment interests agreed. Notwithstanding the above, the Claimant 

hereby requests compensation for the damages suffered as a result of every monthly 

payment, and the impossibility of claiming the amounts resulting from Clause 3 of the 

employment agreement.”  

118. Furthermore, in his Request for Arbitration Claimant asks to be awarded a lump sum of 

USD 65,000.00 covering “economic damages deriving from the requested legal 

advice”, “fees and expenses of the present arbitration”, “employment damages”, 

“reputational damages”, “tax damages” and “economic damages arising from the 

interests for late payment agreed in clause 3”. In his Procedural Order dated 6 March 

2015, the Arbitrator invited Claimant to “specify exactly” how the lump sum is 

calculated/composed in relation to the different heads of damages claimed. In his 

response dated 26 March 2015, the Coach has failed to specify his request. Thus, the 

claim in relation to the late payment penalty payment must be dismissed for lack of 

specificity.  

7.6. Other damages 

119. Claimant claims damages in the amount of USD 65,000.00. The amount is composed 

of several heads of damages (material and immaterial), in particular economic 

damages derived from requested legal advice and fees, expenses incurred in the 

present proceeding, employment damages, reputation damages, tax damages and 

economic damages arising from the interest for late payment (see supra for the last 

item). This claim has remained unsubstantiated, even though the Coach had been 

invited by Procedural Order on 6 March 2015 to “specify exactly” the composition and 

calculation of the various heads of damages. 

120. Insofar as Claimant requests “damages deriving from the requesting legal advice”, this 

matter is exclusively dealt with by Article 17 of the BAT Rules governing costs. 

Therefore, this question will be addressed in the cost section of the present Award in 

application of the respective BAT Rules. No damages can be awarded in addition to 
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that. The same is true for the “fees and expenses incurred in the arbitration 

proceedings”, which will also be dealt with in the context of the cost section of the 

Award. No separate damage can be awarded on this count.  

121. Claimant requests damages for having lost his employment. This question, however, 

has already been dealt with in the section dealing with “compensation because of early 

termination” (see supra 7.4). The Claimant has not substantiated or demonstrated why 

he would be entitled to any further damages in this respect, exceeding the amounts 

already awarded to him.  

122. Claimant requests that damages be awarded to him because he is now taxed in Spain. 

This claim is unsubstantiated. In particular, Claimant has not submitted in what respect 

and in what amount he suffers damages. Nowhere in his submissions is there any 

substantive information on the specificities of Spanish tax law. The same is true for all 

other heads of damages the Coach claims. He has failed to specify how the claim of 

USD 65,000.00 is composed even though requested to do so by the Arbitrator 

(Procedural Order of 6 March 2015). Claimant alludes to certain types of damages 

allegedly incurred, but only in vague terms and in effect failing to specify the individual 

heads of damages or to provide any meaningful calculation.  

123. In respect of Claimant’s claim pertaining to immaterial damage, loss of reputation, 

honour and public image, the Arbitrator only notes as follows: In principle, national 

legislations are rather restrictive in awarding immaterial damages. The underlying idea 

is that – in principle – there is no rational standard for calculating such damages. Of 

course, there are plenty of exceptions to this rule. In particular inasmuch as 

fundamental legal interest are concerned (life, health, physical, safety, freedom of 

movement, sexual self-determination etc.), most jurisdictions will allow for some kind of 

compensation of immaterial damage. 

124. The Arbitrator finds that – absent any specific provision in the Contract and deciding ex 

aequo et bono – restrictive principles should apply when it comes to compensation of 
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immaterial damages. In the case at hand, Claimant submits that he suffered damages 

in relation to his reputation, honour and public image. The Arbitrator finds that quite 

frequently unlawful behaviour of the contractual partner will result in a reputational 

damage. However, the damage to someone’s reputation and honour must be of serious 

impact, beyond what is seen as normal, in order to qualify as existential impairment. In 

addition, the fact that the Coach’s termination was publicly announced and commented 

has been taken into account by the Arbitrator when calculating the amount of 

compensation (see supra 7.4)  

125. In any event, the Arbitrator finds that the Respondents’ behaviour was not such as to 

have reasonably caused a serious impairment of Claimant’s life that would warrant a 

compensation. Thus, the respective claim is dismissed.   

7.7. Meal Allowances 

126. Article 6 of the Contract, under the heading “benefits”, sets out the following obligations 

of Respondent: 

“CLUB at its own charge, not to be deducted from COACH’s salary and bonus compensation, 

provides COACH with the following benefits in nature: 

- MEALS: CLUB will pay to the COACH in weekly payment of USD: 250=NET, every week 

during the term of this Agreement, to afford meals.”  

127. Based on this provision, the Claimant originally claimed USD 12,000.00 (12 months at 

USD 1.000) for the first season in his Request for Arbitration. In his letter to the BAT 

dated 26 March 2014, the Claimant “rectified …. the petition” and is now claiming 

USD 8,750.00. This calculation is no longer based on a 12-month’s period but on a 10-

month’s period that adds up to 43 weeks. For this period he claims USD 10,750 

(43 weeks at USD 250), but deducts USD 2,000.00 from this amount, because 

Respondents effectively paid him USD 2,000.00 for meal allowances. Furthermore, for 

the time period after the unlawful termination of the Contract Claimant claims 

USD 8,000.00 in meal allowances (8 months from October 2014 – May 2015). 
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128. Respondent 3 (LNBP) submits that it paid Claimant the meal allowances throughout 

the first season and that Claimant’s allegation that he never received these allowances 

is just not credible. 

129. The Contract provides that Respondent has to pay to Claimant USD 250.00 net for 

every week during the term of the Contract, to afford meals. The Arbitrator finds that in 

light of this clear and express provision Respondent is under a duty to pay these meal 

allowances to Claimant. Even though it would be up to LNBP/IVD to meet the onus of 

proof whether or not they discharged their obligation, Claimant has submitted evidence 

in the form of email correspondence between him and Mr. Carlos Padilla Becerra 

showing that there was indeed an issue of unpaid allowances and that eventually 

Claimant was paid an amount of MXN 30,000.00. Other than this correspondence there 

is no evidence that Respondents LNBP/IVD honoured their contractual obligations. 

Taking into account the onus of proof and the evidence before him, the Arbitrator holds 

that LNBP and IVD are liable to pay to Claimant the amount of USD 8,750.00 for meal 

allowances.  

130. It is standing practice that BAT does not award future amounts which are meant to 

cover expenses where such expenses were not incurred. Therefore, the Claimant is 

not entitled to meal allowances for the second season.  

7.8. Conclusion 

131. To conclude, therefore, the Arbitrator finds that LNBP and IVD are jointly liable for the 

following amounts to Claimant:  

˗ USD 37,138.00 for outstanding salaries and bonuses until the termination of the 

Contract; and 

˗ USD 78,720.00 as compensation for the unlawful termination of the Contract,  

and 

˗ USD 8,750.00 for meal allowances. 
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132. LNBP and IVD are, thus, jointly liable to pay to Claimant the total amount of 

USD 124,608.00. All other or further-reaching claims are dismissed. 

8. Costs 

133. Article 17.2 of the BAT Rules provides that the final amount of the costs of the 

arbitration shall be determined by the BAT President and may either be included in the 

award or communicated to the parties separately. Furthermore, Article 17.3 of the BAT 

Rules states that the award shall grant the prevailing party a contribution towards its 

reasonable legal fees and expenses incurred in connection with the proceedings. 

134. On 16 October 2015, considering that pursuant to Article 17.2 of the BAT Rules “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised, the BAT President determined the arbitration costs in the present matter to be 

at EUR 11,968.98. 

135. Considering the request for relief, the outcome and the circumstances of the present 

case, the Arbitrator finds it fair that costs shall be borne by the Claimant and 

Respondent 3 (LNBP) and Respondent 4 (IVD). In fixing the respective portions the 

Arbitrator takes into account the outcome of the case (Claimant has been awarded 

USD 124,608.00 instead of the requested USD 234,888.00) and the fact that 

Claimant’s prayers for relief in respect of COM and ADEMEBA were rejected for lack of 

jurisdiction. In conclusion the Arbitrator finds that the Claimant has to pay the costs of 

arbitration in relation to ADEMEBA and COM. In relation to the dispute between 
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Claimant on the one side and LNBP and IVD on the other side, both sides shall – 

considering the outcome of the case – bear the costs of this arbitration in equal shares. 

136. Claimant paid EUR 6,000.00 of the Advance on Costs, Respondent 1 (COM) paid 

EUR 2,990.00 (COM’s and LNBP’s share), Respondent 2 (ADEMEBA) EUR 1,499.98 

and Mr. Joan Alberto Pozos Lopez (on behalf of IVD) paid EUR 1,479.00, i.e. in sum 

EUR 11,968.98. In application of Article 17.3 of the BAT Rules the Arbitrator decides 

that:  

 Claimant shall pay to ADEMEBA EUR 1,499.98 and to COM 

EUR 1,495.00. 

 LNBP and IVD shall pay jointly to Claimant EUR 18.24 so that Claimant 

ends up bearing three quarters of the total arbitration costs (two quarters 

because he bears all costs as against two Respondents plus one quarter 

because he bears 50% of the costs as against the other two Respondents). 

 Furthermore, the Arbitrator takes note that the Claimant requests 

reimbursement of the amount of EUR 23,300.00 (including the non-

reimbursable handling fee) for his legal fees and other expenses while the 

established limit for cases of that value is EUR 15,000.00 (Article 17.3. of 

the BAT Rules). The Arbitrator considers that such fees and costs are 

excessive, given the volume and content of submissions that were required 

and having in mind also the maximum contribution set out in Article 17.4 of 

the BAT Rules. In the circumstances at hand, the Arbitrator finds that a 

contribution by LNBP and IVD in the amount of EUR 3,000.00 towards 

Claimant’s legal fees and expenses would be reasonable given the fact that 

the Claimant has been awarded only slightly more than 50% of what he 

requested. Thus, the Arbitrator fixes the contribution towards Claimant’s 

legal fees and expenses at EUR 3,000.00. 
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9. AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. The claims of Mr. Sergio Valdeolmillos Moreno against Comité Olimpíco 

Mexicano (COM) and Asociación Deportiva Mexicana de Baloncesto 

(ADEMEBA) are rejected in their entirety. 

2. The Instituto Veracruzano del Deporte (IVD) and Liga Nacional de Baloncesto 

Profesional (LNBP) are ordered to pay jointly to Mr. Sergio Valdeolmillos 

Moreno the amount of USD 124,608.00.  

3. Mr. Sergio Valdeolmillos Moreno shall pay to Comité Olimpíco Mexicano 

(COM) EUR 1,495.00 and to Asociación Deportiva Mexicana de Baloncesto 

(ADEMEBA) EUR 1,499.98 as arbitration costs advanced by them.  

4. Instituto Veracruzano del Deporte (IVD) and Liga Nacional de Baloncesto 

Profesional (LNBP) shall pay jointly to Mr. Sergio Valdeolmillos Moreno the 

amount of EUR 18.24 as arbitration costs advanced by him. 

5. Instituto Veracruzano del Deporte (IVD) and Liga Nacional de Baloncesto 

Profesional (LNBP) are ordered to pay jointly to Mr. Sergio Valdeolmillos 

Moreno the amount of EUR 3,000.00 as a contribution towards his legal fees 

and expenses.  

6. Any other or further-reaching claims for relief are dismissed. 

Geneva, seat of the arbitration, 30 October 2015 

 

 

 

Ulrich Haas 

(Arbitrator) 


