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1. The Parties 

1.1 The Claimant 

1. Mr. Rimantas Kaukenas (the “Player” or “Claimant”) is a professional basketball player 

of Lithuanian nationality.  

1.2 The Respondent 

2. BC Zalgiris Kaunas (the “Club” or “Respondent” and together with Claimant the 

“Parties”) is a professional basketball club located in Kaunas, Lithuania.  

2. The Arbitrator 

3. On 2 December 2014, Prof. Richard H. McLaren, the President of the Basketball 

Arbitral Tribunal (the “BAT”), appointed Ms. Annett Rombach as arbitrator (the 

“Arbitrator”) pursuant to Article 8.1 of the applicable 2014 Rules of the Basketball 

Arbitral Tribunal (the “BAT Rules”). Neither of the Parties has raised any objections to 

the appointment of the Arbitrator or to her declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute 

4. On 3 August 2012, the Player and the Club entered into a contract (the “Player 

Contract”), according to which the Club engaged the Player as a skilled basketball 

player for the 2012-13 basketball season. The Player was to receive a basic salary of 

EUR 400,000 (net of all Lithuanian taxes and social charges), to be paid in ten equal 

installments from 15 September 2012 to 15 June 2013. 
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5. Pursuant to Clause 4 of the Player Contract, the Club also promised to pay the Player 

certain bonuses as follows:  

“a.) LITHUANIAN (LKI) LEAGUE 

 € 10,000 EURO  If Club wins the Lithuanian Championship. 

 

b.) LITHUANIA (LKF) CUP 

 € 5,000 EURO  If Club wins the Lithuanian Cup. 

 

c.) VTB LEAGUE  

 € 3,000 EURO  If Club finishes 4
th
 place, or 

 € 5,000 EURO  If Club finishes 3
rd

 place, or 

 € 10,000 EURO  If Club finishes 2
nd

 place, or 

 € 15,000 EURO  If Club wins the VTB League. 

 

d.) EUROLEAGUE (Total possible bonus: € 95,000 Euros) 

 € 10,000 EURO  If Club qualifies for the Top 16, plus 

 € 10,000 EURO  if Club qualifies for the Final Eight, plus 

 € 25,000 EURO  If Club qualifies for the Final Four, plus 

 € 50,000 EURO   If Club wins the Euro League. 

 

e.) The Player shall also be entitled to discretionary motivation bonuses, 

that will be awarded by decision of the Clubs board, up to the total 

amount of € 100,000,- EUR for the 2012-13 basketball seasons.  

 

f.) Each bonus shall be payable by Club to the Player with the following 

month’s salary after the bonus is achieved.” [sic] 

 

6. On 15 December 2012, Mr. Vitoldas Masalskis, at the time the Club’s director, sent the 

following e-mail message to the Player (English translation provided by the Claimant):  

“[…] Regarding the money – I will take care of it. We won’t be in your debt. 

We are late a bit, but after New Years we will catch up with all the bonuses 

and everything else. […]” [sic] 

 

7. In March 2013, the Club underwent a restructuring during which management and 

administration personnel changed. Mr. Paulius Montiejunas became the Club’s new 

director.  
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8. By the end of the 2012-13 season, the Player had not received the full salary and 

bonuses payable under the Player Contract. The exact amounts still outstanding today 

are in dispute between the Parties. 

9. On 21 August 2013, Respondent’s counsel at the time, Mr. Donaldas Urniezius, on 

behalf of the Club, delivered a draft “Agreement to Contract of Sports Activity” dated 

30 May 2013, purporting to settle the Club’s debts vis-à-vis the Player. This draft 

agreement set forth the following (in relevant part):  

“[…] 

  
2. The Parties agree that the amount of debt under the [Player] Contract 

for the date of signing of this Agreement is 293,360 EUR (two hundred 
ninety three thousand two hundred sixty euro) (net). 

3. The Parties confirm and admit that the debt amount indicated in the 
Article 2 is determinated by evaluation of all circumstances and 
negotiations held by the Parties and third persons, and is fair towards 
the Player and meets his interests and true will.  

 […] 

5. After the Club fully performed its obligations set out in Article 4 of this 
Agreement, it would be considered, that the Club carried out its 
obligations duly and by this Agreement and both Player and Club will 
not bring any claims in the future arising under Player’s Contract. 

6. Hereby the Parties confirm and agree that the Club has no any other 
financial obligations regarding to the Player except obligation to pay 

the Player the sum indicated in Article 2 of this Agreement.” [sic] 

 

10. It is undisputed that this agreement was never signed by the Parties.  

11. By e-mail of 13 October 2013 to the Club’s director, Mr. Paulius Motiejunas, the Player 

informed the Club that the total amount still due to him was, in his view and per his 

accounting, EUR 277,053. 
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12. Between 16 October 2013 and 21 October 2013, various e-mails were exchanged 

between the Club’s counsel, the Club’s accountant and the Player, in which certain 

selected payment items were discussed.  

13. On 22 October 2013, Respondent’s counsel summarized the status of the accounting 

discussions in an e-mail (accompanied by a detailed accounting table) to Claimant as 

follows (English translation submitted by Claimant):  

“[…] The Club has paid total amount of EUR 250 947, while the amount to 

be paid under the Contract is EUR 525 000. It means that the owed amount 

is EUR 274 053.  

 

If the debt is reduced by LTL 6 000 – the bonus amount for winning the 

competition, then the amount paid is 252 687, which means that the debt is 

EUR 272 313.” 

  

14. By e-mail of the same day, the Claimant objected to four selected items in 

Respondent’s accounting, amounting to approximately EUR 10,000 in total. 

15. On 29 October 2013, Respondent’s counsel accepted some of the Player’s objections 

and confirmed that “I think in the nearest future we will be able to finally settle the 

matter.” 

16. By e-mail of 1 April 2014, the Club’s counsel sent the Player an accounting table with a 

view to “finally settle the question of debts” and to “sign the final agreement.” The 

Club’s accounting table listed the following outstanding sums (English translation 

submitted by Claimant): 

“Amount due for season   EUR 400 000  

Bonuses     EUR  20 000 

Bonuses LTL 6 000    EUR 1737,72  

Incentive payment   EUR 100 000  

Cup competition    EUR     5 000  

Received     EUR 272 631,7  
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Debt      EUR 254 106 ” 

17. On 12 May 2014, Respondent sent the Player an updated version of the “Agreement to 

Contract of Sports Activity”, now dated 2 May 2014, in which “[t]he Parties agree that 

the amount of debt under the [Player] Contract for the date of signing of this Agreement 

is 254.106 EUR”. 

18. On 13 May 2014, the Parties exchanged various e-mails discussing the payment dates 

contained in the draft Agreement to Contract of Sports Activity. 

19. It is undisputed that this agreement was never signed by the Parties.  

20. On 22 September 2014, Claimant’s counsel sent a letter to Respondent, requesting 

payment of the outstanding contractual amounts (salary and bonuses) as follows:   

“Acting on behalf of Mr. Rimantas Kaukenas, […] you are requested to pay 

without delay the following amounts you owe my Client, as listed in the 

statement below: 

 

Payment from Agreement of 3th of June 2012  254,106 EUR  

 

Please remit the total amount to Player’s bank account within seven (7) 

days from the receipt hereof. In case you fail to make the timely payment, I 

will be obliged to take legal action against you in front of Basketball Arbitral 

Tribunal without any further notice” 

 

21. On 7 October 2014, the Club replied as follows:   

“[…], it is asserted that the Club owes your client Mr. Rimantas Kaukenas 

EUR 254,106. 

 

Please be informed that the amount indicated in aforementioned claim does 

not correspond to our bookkeeping data. As no documents and /or 

calculations which could prove that your client is entitled to this amount of 

money, were submitted with the claim, at this point we consider your claim 

to be unjust and therefore cannot be satisfied by the Club.”    
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3.2 The Proceedings before the BAT 

22. On 20 November 2014, the Claimant filed a Request for Arbitration together with 

several exhibits in accordance with the BAT Rules. The non-reimbursable handling fee 

of EUR 4,000 was received in the BAT bank account on 20 November 2014. 

23. On 15 December 2014, the BAT informed the Parties that Ms. Annett Rombach had 

been appointed as Arbitrator in this matter, invited the Respondent to file its Answer in 

accordance with Article 11.2 of the BAT Rules by no later than 12 January 2015 (the 

“Answer”), and fixed the amount of the Advance on Costs to be paid by the Parties as 

follows:  

“Claimant (Mr Kaukenas)    EUR 5,000 

Respondent (BC Zalgiris Kaunas)  EUR 5,000” 

24. On 12 January 2015, Respondent filed its Answer together with several exhibits. 

25. By e-mail of 14 January 2015, the BAT Secretariat acknowledged receipt of Claimant’s 

share of the Advance on Costs and informed the Parties about Respondent’s failure to 

pay its share. Accordingly, pursuant to Article 9.3 of the BAT Rules, Claimant was 

invited to substitute for Respondent’s share of the Advance on Costs.  

26. On 22 January 2015, Claimant paid Respondent’s share of the Advance on Costs. 

27. On 27 January 2015, the Arbitrator issued a procedural order inviting Claimant to 

comment on Respondent’s Answer by 17 February 2015. Furthermore, she invited 

Claimant to clarify his request for relief.  

28. By e-mail of 17 February 2015, Claimant updated the figures in his request for relief. 
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29. On the same day, Claimant filed its comments on Respondent’s Answer, together with 

several exhibits (the “Reply”).   

30. On 24 February 2015, the Arbitrator invited Respondent to comment on Claimant’s 

Reply and further noted the following:  

“Additionally, the Arbitrator understands that it is Respondent’s view that 

Claimant bears the burden of proof in respect of the accounting of its claims. 

The Arbitrator notes that Claimant has produced written evidence with its 

submissions in an attempt to prove the quantum of the allegedly outstanding 

salaries. In view of this evidence, the Arbitrator wishes to inform Respondent 

that in her preliminary opinion, the burden of proof to show that Claimant 

received certain payments might, under the circumstances, be on 

Respondent. Therefore Respondent is invited to produce evidence (transfer 

documents, cash receipts etc.) to prove that the payments it alleges were 

made have indeed been received by Claimant.”  

 

31. On 17 March 2015, Respondent filed its comments on Claimants’ Reply (the 

“Rejoinder”), together with an exhibit and affidavits from the Club’s current director 

Mr. Paulius Motiejunas, and current board member Ms. Aukse Zakriene. 

32. On 7 April 2015, Respondent submitted additional evidence, including affidavits from 

former board members Angele Dementaviciute and Martynas Ugianskis.    

33. On 22 April 2015, the Arbitrator issued the following procedural order: 

 “The Arbitrator understands that the parties are in dispute about whether 

Claimant is entitled to any ‘motivational bonus’ addressed in Clause 4.e) of 

the Player contract. Pursuant to this clause, the Player shall be entitled to a 

“discretionary motivation bonus that will be awarded by a decision of the 

Clubs [sic] board, up to the total amount of € 100.000 EUR [sic].’ 

Respondent has proffered various witnesses testifying that no such bonus 

has been granted by the Club. In light of these witnesses statements, 

Claimant is herewith invited to submit proof by no later than Wednesday, 

6 May 2015 that a decision of the Club’s board to award any motivation 

bonus has indeed been granted.”   
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34. On 6 May 2015, Claimant filed its response to the procedural order along with 

supporting evidence. 

35. On 22 June 2015, the Arbitrator (in accordance with Article 12.1 of the BAT Rules) 

declared that the exchange of documents was completed and requested the 

submission of cost accounts by 29 June 2015. 

36. On 29 June 2015, Respondent filed its account of costs. Claimant neither filed any cost 

statement nor commented on Respondent’s cost account.  

37. As neither of the Parties requested to hold a hearing, the Arbitrator decided, in 

accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to render the 

award based on the written record before her. 

4. The Positions of the Parties 

38. This section of the award does not contain an exhaustive list of the Parties’ 

contentions, its aim being to provide a summary of the substance of the Parties’ main 

arguments. In considering and deciding upon the Parties’ claims in this award, the 

Arbitrator has accounted for and carefully considered all of the submissions made and 

evidence adduced by the Parties, including allegations and arguments not mentioned in 

this section of the award or in the discussion of the claims below. 

4.1 Claimant’s Position 

39. Claimant submits the following in substance:  

 The Club has failed to pay him outstanding salaries and bonuses in the total 

amount of EUR 254,106, and it had recognized its debt on several occasions 

prior to the initiation of this arbitration.  
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 The total amount owed to the Player under the Player Contract, including a 

motivational bonus of EUR 100,000 and further bonuses of EUR 25,000, was 

EUR 525,000. The Club, through its counsel, had confirmed this amount 

repeatedly in its correspondence with the Player (including in accounting tables 

prepared by its accounting department). 

 The Club had delivered two draft settlement agreements to the Player, which 

included the motivational bonus. 

 It was not until the beginning of this arbitration that the Club, for the first time, 

disputed its obligation to pay the Player a motivational bonus. 

 All outstanding amounts requested in this arbitration were recognized by the 

Club in the draft settlement agreement dated 12 May 2014, i.e. 15 months after 

the changes in the Club’s management took place. 

40. Claimant requests the following relief: 

“Claimant requests to oblige the Respondent Club to pay: 

 

- the amount of EUR 254,106 to The Claimant (The Player Rimantas 

Kaukenas) according to The Agreement dated 3
rd

 of August 2012, plus 

interest 5% per annum from 15
th 

of June 2013 (from the day the last 

install should be paid according to pct. 3 a) to The Agreement), 

 

- to the Claimant all legal fees and expenses of accrued to the player 

from these arbitration proceedings, 
 

- cost of the arbitration according of the BAT Rules.” [sic]  

4.2 Respondent's Position  

41. Respondent submits the following in substance: 
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 The allegedly outstanding amount of EUR 254,160 claimed by the Player does 

not correspond to Respondent’s bookkeeping data. As shown by a payment 

table submitted as part of the evidence in this arbitration, Respondent has 

already paid an amount of EUR 281,210.87 to Claimant. 

 Respondent never recognized the amounts claimed in this arbitration. It did not 

sign the draft settlement agreements on which the Player relies, which means 

that these agreements have not become binding on it. 

 Due to the changes in the Club’s management in March 2013, there was a 

temporary confusion on accounting issues within the Club. The Club’s focus in 

negotiating a settlement with the Player rested on payment schedules, not on 

exact amounts, which were to be checked by the Club’s accounting before 

execution of any such settlement. 

 The motivational bonus claimed by the Player was within the discretion of the 

Club’s board, which (as evidenced by the affidavits of former and current board 

members offered in this arbitration) never awarded such bonus to the Player. 

Indeed, the Club’s distressed financial situation in 2013 did not allow it to grant 

any such bonus. 

 The Player was in breach of Clause 11 of the Player Contract because of his 

poor physical condition, which did not meet the expectations of the Club. 

 The Law applicable to the merits of the dispute is the national law of Lithuania. 

In accordance with the Lithuanian Civil Code paragraph 4 of article 1.37, where 

there is no choice of law, the law applicable to a contractual obligation shall be 

determined through the close connection test, resulting in the applicability of 

Lithuanian law. 
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42. Respondent requests the following relief: 

“5.1. It should be decided by the BAT that all requests for relief of the 

Claimant are fully dismissed. 

 

5.2. As the main request of the Claimant should be rejected the 

Respondent asks BAT to award all legal fees, costs, expenses. Respondent 

will provide statements of costs upon the request of the BAT.” 

5. The Jurisdiction of the BAT 

43. Pursuant to Art. 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(“PILA”). 

44. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties. 

45. The Arbitrator finds that the dispute referred to her is of a financial nature and is thus 

arbitrable within the meaning of Art. 177(1) PILA. 

46. The jurisdiction of the BAT with respect to the Parties of this dispute follows from 

Clause 19 of the Player Contract, which reads as follows: 

“Any dispute arising from or related to the present contract shall be 

submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland 

and shall be resolved in accordance with the BAT Arbitration Rules by a 

single arbitrator appointed by the BAT President. The seat of the arbitration 

shall be Geneva, Switzerland. The arbitration shall be governed by 

Chapter 12 of the Swiss Act on Private International Law (PIL), irrespective 

of the parties' domicile. The language of the arbitration shall be English. The 

arbitrator shall decide the dispute ex aequo et bono.” 

47. The arbitration agreement is in written form and thus the arbitration clause fulfils the 

formal requirements of Article 178(1) PILA.  
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48. With respect to substantive validity, the Arbitrator considers that there is no indication in 

the file which could cast any doubt on the validity of the arbitration agreement in the 

present matter under Swiss law (cf. Article 178(2) PILA). The wording “[a]ny dispute 

arising from or related to the present contract” clearly covers the present dispute. 

Furthermore, Respondent did not contest the jurisdiction of BAT. 

49. Hence, in view of all of the above, the Arbitrator holds that she has jurisdiction to 

decide the present dispute. 

6. Applicable Law – ex aequo et bono 

50. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA reads as follows:  

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

51. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows:  

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute 

ex aequo et bono, applying general considerations of justice and fairness without 

reference to any particular national or international law.” 

52. In Clause 19 of the Player Contract, the Parties have explicitly directed and empowered 

the Arbitrator to decide this dispute ex aequo et bono without reference to any other 

law, including Lithuanian law.  

53. Respondent’s view that Lithuanian law applies to the dispute at hand rests on the 

incorrect premise that the Parties have not chosen any law here. However, the Parties’ 
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express reference to ex aequo et bono in Clause 19 of the Player Contract constitutes 

a choice of law which per se excludes the applicability of Lithuanian law.  

54. Hence, the Arbitrator will decide the issues submitted to her in this proceeding ex 

aequo et bono. 

55. In light of the foregoing considerations, the Arbitrator makes the findings below. 

7. Findings 

56. As an initial matter, the Arbitrator finds that there is no evidence on record which could 

cast doubt on the validity of the Player Contract concluded between the Player and the 

Club. Furthermore, it is undisputed that the Club made certain partial payments to the 

Player. 

57. It is essentially two issues that form the core of the Parties’ dispute. First, whether the 

Player is entitled to a motivational bonus in the amount of EUR 100,000 in accordance 

with Clause 4 e.) of the Player Contract (below at 7.1). And second, what the exact 

other amounts are which the Club has still not paid to the Player, and which the Player 

is entitled to recover in this arbitration. The Parties have proffered diverging 

accountings in respect of the payments made by the Club so far (below at 7.2).  

7.1 Is the Player entitled to a motivational bonus? 

58. Pursuant to Clause 4e.) of the Player Contract, “[t]he Player shall […] be entitled to 

discretionary motivation bonuses, that will be awarded by decision of the Clubs board, 

up to the total amount of € 100,000,- EUR [sic]”. The Club has offered witness 

testimony from several of its former and current board members with a view to prove 

that a decision of its board to award the Player the requested motivational bonus has 

never been taken. The Player does not principally dispute the lack of a formal decision 
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taken by the board, but instead argues that he relied on repeated assurances made by 

the Club’s director and the Club’s counsel to pay him the bonus, and that the Club’s 

sudden denial of any corresponding obligation in this proceeding must be disregarded. 

59. Taking into account the language of Clause 4e.) as the starting point, the Arbitrator 

notes that the granting of the motivational bonus (including the exact amount) was 

within the Club’s discretion, and that the Player’s entitlement to such a bonus 

principally required a decision by the Club’s board. Based on the witness testimony 

submitted by the Club, which the Player does not principally challenge, the Arbitrator 

concludes that no such decision has been taken by the Club. Accordingly, the formal 

requirements for the awarding of the motivational bonus have not been met. 

60. However, based on the specific circumstances of the present case, which are 

evidenced by various e-mails, accounting documents and draft settlement agreements 

exchanged between the Parties over the course of more than one year, the Arbitrator 

finds that the Club cannot invoke the lack of a formal decision here because it created 

the appearance that a respective decision had already been made, and the Player 

justifiably relied on that appearance. Over a period of more than one year, the Club 

made the Player believe through repeated assurances that it would pay all outstanding 

debts, including a motivational bonus in the amount of EUR 100,000.00. These 

assurances include, inter alia, the following: 

 In December 2012, the Club’s old director promised the Player that he would 

“catch up with all the bonuses” in the new year. 

 In August 2013, subsequent to the changes in the Club’s administration, the 

Club’s counsel sent a draft settlement agreement to the Player, mentioning the 

amount of EUR 293,360.00 as the outstanding debt. This amount included the 

motivational bonus of EUR 100,000.00. 

 In October 2013, after the change in the management of the Club, the Club’s 

counsel sent a detailed accounting table to the Player listing the item 
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“motyvacine 100 000,00 EUR”. He also explained that “the amount to be paid 

under the Contract is EUR 525 000”, which includes an amount of 

EUR 100.000,00 as motivational bonus. 

 Also in October 2013, the Parties discussed various marginal items of the 

Club’s accounting via e-mail, but never touched on the issue of the motivational 

bonus. 

 On 29 October 2013, the Club’s counsel confirmed that, based on the recent 

numbers having been exchanged between the parties (which included the 

motivational bonus), “in the nearest future we will be able to finally settle the 

matter”. 

 On 1 April 2014, the Club’s counsel sent the Player another accounting table, 

which again included an amount of EUR 100,000.00 described as “motyvacine”. 

 On 12 May 2014, the Club sent the Player an updated settlement agreement 

mentioning the amount of EUR 254,106.00 as the outstanding debt. This 

amount included the motivational bonus of EUR 100,000.00. 

61. Based on the principle of good faith, the Club must be bound by the reasonable 

expectation it created in the Player over the course of more than a year to be paid the 

discretionary motivational bonus. Prior to the beginning of this arbitration, the Club 

never questioned or disputed the Player’s entitlement to a motivational bonus, but in 

fact confirmed it by repeatedly assuring the Player of the upcoming payment and by 

including the bonus in its own accounting calculations presented to the Player and in 

the draft settlement agreements. The Player could reasonably and justifiably infer from 

the Club’s behavior that he would receive the motivational bonus and rely on such 

assurance. Against this background and deciding ex aequo et bono, the Arbitrator finds 

that the principle of venire contra factum proprium shall apply to the present matter and 

thus the Club is estopped from disputing the Player’s entitlement to the promised 

motivational bonus by arguing now – for the first time in this arbitration and after 

months of assurances to the contrary – that a formal board decision approving the 

bonus was never taken. 
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62. Similarly, the Club’s argument that it faced administrative confusion in light of its 

management’s restructuring in March 2013 holds no merit. Most of the assurances to 

the Player were made after that restructuring took place, under the responsibility of the 

new management. The last draft settlement agreement, which included the motivational 

bonus was sent to the Player more than a year after the administrative changes within 

the Club took effect. 

63. Finally, the Club’s allegation that the Player was in poor physical condition and thus 

breached the Player Contract is fully unsubstantiated and must, therefore, be 

disregarded. 

64. As a result, the Arbitrator finds that the Player is entitled to a motivational bonus in the 

amount of EUR 100,000.00.    

7.2 What is the exact quantum of any further contractual amounts not yet paid by 

the Club? 

65. The Parties have proffered different accountings in this arbitration. Specifically, the 

Club alleges to have made certain (cash) payments, which the Player claims he has 

not received. 

66. The total salary and bonus amounts (including the motivational bonus) are 

EUR 525,000.00. The Player claims an amount of EUR 254,106.00 in this arbitration, 

which means that he concedes to have received payments in the amount of 

EUR 270,894.00. The Club alleges to have paid the Player the amount of 

EUR 281.210,87, i.e. EUR 10,316.87 more than the Player admits.  

67. The burden of proof for showing that certain payments have been made and were 

received by the Player principally rests on the Club. The Club has submitted an excel 

sheet created internally by its accounting department, which lists all payments allegedly 



 

 

 

 

 

 

Arbitral Award  18/21 
(BAT 0630/14) 
 
 

made to the Player, amounting to a total of EUR 281.210,87. This includes two cash 

payments totalling EUR 21,000. The Player disputes the Club’s accounting and 

maintains that he only received EUR 270,894.00. 

68. Upon the Arbitrator’s invitation to produce payment documents as evidence for the 

purported (cash) payments, the Club responded that it was unable to access its bank 

accounts because the bank through which most of the transfers were made has filed 

for bankruptcy. It did neither file any bank statements nor any cash receipts, but relies 

solely on the internal excel file listing the payments allegedly made. 

69. This internal file is insufficient to prove receipt of these payments by the Player. Absent 

any further evidence documenting the alleged payments, and considering that 

Respondent bears the burden of proof for these payments, the Arbitrator finds that the 

diverging accountings presented by the Parties go to the detriment of the Club, which 

failed to show that the payments claimed by the Player have been fully made. 

Therefore, the Arbitrator finds that the Player has received only EUR 270,894.00, and 

that the amount of EUR 254,106.00 (including the motivational bonus) is still 

outstanding. 

70. Hence, the Player is entitled to receive from the Club salary and bonus payments in a 

total amount of EUR 254,106.00. 

7.3 Interest 

71. Claimant requests interest at a rate of 5% p.a. on the amount of EUR 254,106.00 from 

15 June 2013 (the date when the last salary installment became due under the Player 

Contract). 

72. The Player Contract does not provide for any obligation by the Club to pay interest in 

case of a non-payment. However, it is a generally accepted principle embodied in most 
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legal systems and reflected in the BAT jurisprudence that default interest can be 

awarded even if the underlying agreement does not explicitly provide for an obligation 

to pay interest. The Arbitrator, deciding ex aequo et bono and in accordance with 

constant BAT jurisprudence, considers an interest rate of 5% per annum to be fair and 

just to avoid that the Club derives any profit from the non-fulfillment of its obligations. 

73. With respect to the starting date, the Arbitrator finds it appropriate to have interest run 

as of the first day after the last salary payment became due, i.e. as of 16 June 2013. 

This is unproblematic for the outstanding salary payments, which have entirely become 

due by that day. In regard of the motivational bonus, while the Player Contract does not 

specify any exact due date, except for providing that “[e]ach bonus shall be payable … 

with the following month’s salary after the bonus is achieved”, the Arbitrator considers it 

fair and just to use the same date. The Club should have made a decision about that 

bonus by the date of the expiration of the Player Contract (31 May 2013), and should 

have paid this amount together with the last salary installment on 15 June 2013. 

74. In summary, Claimant is entitled to the payment of interest on all outstanding salary 

and bonus amounts at a rate of 5% as of 16 June 2013. 

8. Costs 

75. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its legal fees and expenses 

incurred in connection with the proceeding. 

76. On 14 September 2015 – considering that pursuant to Article 17.2 of the BAT Rules 

“the BAT President shall determine the final amount of the costs of the arbitration, 

which shall include the administrative and other costs of BAT and the fees and costs of 
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the BAT President and the Arbitrator”; that “the fees of the Arbitrator shall be calculated 

on the basis of time spent at a rate to be determined by the BAT President from time to 

time”, and taking into account all the circumstances of the case, including the time 

spent by the Arbitrator, the complexity of the case and the procedural questions raised 

– the BAT President determined the arbitration costs in the present matter to be 

EUR 8,105.00. 

77. Considering the outcome and the circumstances of the present case and given that 

Claimant entirely succeeded with his claims, the Arbitrator deems it appropriate that 

Respondent shall bear 100% of the arbitration costs. 

78. Therefore, considering that Claimant paid the full advance on costs in the amount of 

EUR 10,000.00, in application of Article 17.3 of the BAT Rules, the Arbitrator decides 

that Respondent shall reimburse Claimant in the amount of EUR 8,105.00 for the costs 

advanced by the latter.  The balance of the Advance on Costs, in the amount of 

EUR 1,895.00, will be reimbursed to Claimant by the BAT.  

79. Furthermore, the Arbitrator considers it adequate that Claimant is entitled to the full 

reimbursement of his other expenses (Article 17.3. of the BAT Rules), to the extent 

they are documented in this proceeding. This is true for the handling fee 

(EUR 4,000.00), which qualifies as “other expenses” incurred in connection with the 

present arbitration. The handling fee can be awarded to Claimant despite the fact that 

he did not submit a cost account in this arbitration. It is covered by Claimant’s request 

for payment of “all legal fees and expenses … accrued … from [sic] these arbitration 

proceedings”, contained in the Request for Arbitration. Because the Claimant did not 

specify any attorney’s fees or other legal expenses, the Arbitrator is unable to award 

him any amounts in this respect. 
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9. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows: 

1. BC Zalgiris Kaunas is ordered to pay to Mr. Rimantas Kaukenas 
EUR 254,106.00 net, together with interest of 5% p.a. on that amount since 
16 June 2013. 

2. BC Zalgiris Kaunas is ordered to pay to Mr. Rimantas Kaukenas 
EUR 8,105.00 as a reimbursement of the arbitration costs advanced by the 
latter.   

3. BC Zalgiris Kaunas is ordered to pay to Mr. Rimantas Kaukenas 
EUR 4,000.00 as a contribution towards his legal expenses. 

4. Any other or further-reaching requests for relief are dismissed. 

 Geneva, seat of the arbitration, 1 October 2015 

 

 

Annett Rombach 

(Arbitrator) 


