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1. The Parties 

1. Mr. Henry Domercant is a professional basketball player (hereinafter referred to as “the 

Player” or “Claimant 1”). 

2. The Neustadt Group is a basketball Agency (hereinafter referred to as “the Agent” or 

“Claimant 2”) that represented the Player.  

3. Galatasaray Spor Kulübü Dernegi is a Turkish basketball club (hereinafter referred to 

as “the Club” or “the Respondent”).  

2. The Arbitrator 

4. On 9 November 2014, Prof. Richard H. McLaren, the President of the Basketball 

Arbitral Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator 

pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal (hereinafter the 

"BAT Rules"). Neither of the Parties has raised any objections to the appointment of 

the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

5. On 25 July 2012, the Player and the Club entered into a fully guaranteed employment 

agreement for the 2012/2013 and 2013/2014 seasons (the “Employment Agreement”). 

6. The Agent also signed the Employment Agreement.   

7. According to article 6 of the Employment Agreement, all monies received by the Player 

– including salary payments and bonuses – would be net of tax, and the bonuses 

would be defined in an attached addendum (the “Addendum”). 
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8. The Addendum was also dated 25 July 2012.   

9. Article 6 of the Employment Agreement further stipulated that the Player would rent a 

house himself but that the Club would reimburse him for the cost of rent up to a 

maximum of USD 1,750 per month. 

10. Article 13 of the Employment Agreement provided that the “Agent shall receive 

commissions from the Club pursuant to a separate Agreement hereby incorporated 

with this one”.  

11. Accordingly, an Agreement dated 26 July 2012 was signed by the Agent and initialed 

by the Club’s legal department (the “Commission Agreement”). 

12. It is undisputed that during the 2012/2013 season , the Club paid the Player’s entire 

contractual remuneration under the Employment Agreement and the Agent’s 

commissions under the Commission Agreement. 

13. However, part of the Player’s contractual remuneration and part of the Agent’s 

commissions for the 2013/2014 season  were not paid. Furthermore, the Player 

submits that during that season the Club unjustly sanctioned him with a fine, which was 

deducted from his salary in October 2013, and did not reimburse his cost of rent as 

contractually provided. 

14. As a result, the Claimants decided to file a claim with the BAT.             

3.2 The Proceedings before the BAT  

15. On 29 October 2014, the BAT received the Claimants’ Request for Arbitration and on 

31 October 2014 the non-reimbursable handling fee of EUR 4,000.      

16. The Claimants paid their share of the Advance on Costs and substituted for the 

Respondent, thereby paying a total amount of EUR 11,000.    
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17. On 9 December 2014, the Respondent filed its Answer.    

18. By procedural order of 15 December 2014, the Respondent was given a deadline to 

complete its Answer and to reply to various questions from the Arbitrator. 

19. The Respondent failed to complete its Answer or to reply to the Arbitrator’s questions 

within the fixed deadline.  

20. By procedural order of 8 January 2015, the Parties were informed that the exchange of 

documents was deemed completed and were requested to file their statements of 

costs. 

21. On 14 January 2015 and 16 January 2015, respectively, the Claimants and the 

Respondent filed their positions on costs.  

22. On 20 January 2015, the Parties were invited to make any comments on each other’s 

positions on costs. Neither party availed of its right to file comments within the deadline 

fixed by the BAT.          

4. The Positions of the Parties 

4.1 The Claimants’ Position 

23. The Claimants submit in substance that:  

• “Regarding the Salary payments in Article 6(A) of the Playing Agreement, 

Mr. Domercant has been fully paid for the 2012-13 season. However, the Club 

has not timely paid his May 31, 2014, and June 15, 2014, salary instalments, 

totalling $280,000 USD net.” 

• “In October, 2013, the Club decided to fine all of its players, including 

Mr. Domercant, for a general failure to live up to the Club's playing 
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expectations. As a result, Mr. Domercant had $40,000 USD net deducted from 

his October 31, 2013, salary instalment, Nothing in the Playing Agreement, nor 

the Club's internal rules or regulations, permitted the Club to fine Mr. Domercant 

for failure to live up to its playing expectations.” 

• “Regarding Article 6(C) of the Playing Agreement, the Club has failed to pay 

Mr. Domercant any of the monthly rental fees of $1,750 USD for the 2013-14 

season. Mr. Domercant has paid 10 months of rent in Turkey for the 2013-14 

season. Therefore, the Club owes Mr. Domercant $17,500 USD in rental fee 

reimbursements, as described in the Playing Agreement.” 

• The Club accepted the Addendum specifying the bonuses to which the Player 

was entitled and it never disputed the Player’s right to earn bonuses under the 

conditions specified therein. “Regarding the Bonuses referred to in Article 6(B) 

of the Playing Agreement, Mr. Domercant is owed the following for the 2013-14 

season: 

(i) $25,000 USD net for reaching the Top 8 (Quarterfinals) of the 2013-14 

Euroleague. The attached exhibit B is a copy of a April 11,2014, news release 

from the Club's official website announcing its reaching the Top 8 of the 

Euroleague; 

(ii) $15,000 USD net for reaching the Finals of the Turkish League Playoffs. The 

attached Exhibit C is a copy of a May 31, 2014, news release from the Club's 

official website announcing its advancement to the Turkish League Playoff 

Finals; and 

(iii) $25,000 USD net pursuant to an oral promise by Club officials that 

Mr. Domercant, along with all of his teammates, would receive the Bonuses 

specified in their contracts for winning the Turkish League Playoffs. 

The Club boycotted the deciding Game 7 of the Turkish League Playoff Finals 
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in a dispute over refereeing, and therefore lost the Finals series by forfeit. 

However, top Club officials felt it unfair to deny the Club's players their bonuses 

for winning the Finals series on account of the Club's organizational decision to 

boycott Game 7.” 

• The Club accepted the Commission Agreement signed with the Agency, since it 

was initialled by the Club’s legal department and the Club send an email on 26 

July 2012 stating "[o]ur Legal Department already done their job put the intials 

[sic] on the contract. But I missed the President he already gone. So, tomorrow 

morning I'll make him sigh [sic], it won't be a problem” and it paid all of the 

commissions due for the 2012/2013 season and part of the commissions due 

for the 2013/2014 season. Moreover, “ln an e-mail of January 24,2014 to 

Mr. Lupattelli …, Mr. Ozyer acknowledges that the agent fee for Henry 

Domercant for the 2013-14 season is $145,000 USD.” 

However, despite the foregoing, the Club has not paid the contractual balance 

of commissions due and the “Claimant The Neustadt Group, LLC is still owed 

the remaining $50,000 USD ($145,000 USD owed less the $95,000 USD 

already paid) by the Club for its commission for the 2013-14 season.” 

24. In their Request for Arbitration, the Claimants requested the following relief: 

“1. Claimant Domercant requests to be immediately paid his May 31,2014, and June 15, 
2014, salary instalments totalling $280,000 USD net. 

2. Claimant Domercant requests to be immediately paid the $40,000 USD net fine which 
was unjustifiably deducted by Respondent from his October 31, 2013 salary instalment. 

3. Claimant Domercant requests to be immediately paid the $65,000 USD net in Bonuses 
from the 2013-14 season. 

4. Claimant Domercant requests to be immediately paid the $17,500 USD in rental fee 
reimbursements for the 2013-14 season. 

5. Claimant Domercant requests that a reasonable rate of interest be assessed on all 
outstanding funds owing him by the Respondent, 
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6. Claimant The Neustadt Group, LLC, requests to be paid the remaining $50,000 USD in 
commission for the 2013-14 season. 

7. Claimant The Neustadt Group, LLC, requests that a reasonable rate of interest be 
assessed on the commission that it has been owed since November 15, 2013. 

8. The Claimants request that Respondent should pay all of the costs of this arbitration, 
as later determined by the President of the BAT. 

9. The Claimants request reimbursement from Respondent of the advance of BAT costs. 

10. The Claimants request that Respondents should pay all of Claimants' legal fees” 

4.2 The Respondent's Position 

25. The Club submits in substance, that: 

• The fine of USD 40,000 it imposed on the Player was well founded, it was a 

justified sanction for his continuous undisciplined behaviour during training 

representing a breach of the Club’s Disciplinary Rules and was deducted from 

his salary and duly notified to the Player in October 2013, together with the 

reasons for the fine, without him ever raising any objection at the time or 

thereafter; it also being an act of bad faith to contest the fine for the first time 

nine months later.  

• The only bonus which is contractually owed to the Player is the bonus of 

USD 15,000 for reaching the final of the Turkish playoffs; and, more generally, 

no resolution was “… taken by Board of Members of the Club for entitling the 

players for championship bonuses [and] [I]n addition, the president and the 

board of directors at the time have been resigned of their duties”.  

• “As for the Agent fees, we could not, still, received any final information 

regarding the amount owed to Claimants and therefore cannot submit any 

statement at this stage …”.  

• “We would also like to state that we are going to start communication with the 
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Claimants for a settlement for the other debts that are raised in BAT 

application”.  

26. In its Answer, the Club requested the following relief:  

“We hereby request from the Arbitrator;  

”To dismiss the reimbursement of 40.000 USD fine imposed to Henry Domercant 

To dismiss the 25.000 USD Championship bonus request.”       

5. The Jurisdiction of the BAT 

27. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

28. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

29. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.  

30. The jurisdiction of the BAT over the dispute results from the two identical arbitration 

clauses contained in article 7 of the Employment Agreement and the third-to-last 

paragraph of the Commission Agreement, which read as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the  
Basketball Arbitral Tribunal (FAT) in Geneva, Switzerland and shall be resolved in 
accordance with the FAT Arbitration Rules by a single arbitrator appointed by the FAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties’ domicile. The language of the arbitration shall be English. The 
arbitrator shall decide the dispute ex aequo et bono.” 

31. The foregoing arbitration agreements are in written form and thus fulfil the formal 
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requirements of Article 178(1) PILA. Also, in accordance with Article 18.2 of the BAT 

Rules “Any reference to BAT’s former name ‘FIBA Arbitral Tribunal (FAT)’ shall be 

understood as referring to the BAT”. 

32. With respect to their substantive validity, the Arbitrator considers that there is no 

indication in the file that could cast doubt on the validity of the arbitration agreements 

under Swiss law (referred to by Article 178(2) PILA). Furthermore, they cover the 

substance of the claims between all the Parties to these proceedings, bearing in mind 

that according to articles 6 and 13 of the Employment Agreement, respectively, the 

Addendum (defining the Player’s bonuses) and the Commission Agreement (defining 

the Agent’s commissions) were deemed incorporated into the Employment Agreement.   

33. For the above reasons, and given that the Respondent does not challenge the 

jurisdiction of the BAT with respect to any of the claims, the Arbitrator is competent to 

adjudicate the Claimants’ claims against the Club. 

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

34. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 

35. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

36. Article 7 of the Employment Agreement as well as the third-to-last paragraph of the 
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Commission Agreement include a sentence providing that if and when any dispute is 

submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

37. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought against 

the Club.  

38. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19691 (Concordat),2 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.”3 

39. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives: 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.4 

40. In light of the foregoing considerations, the Arbitrator makes the following findings: 

6.2 Findings 

41. As a preliminary matter, the Arbitrator finds that the Addendum (relating to the Player’s 

                                                

1  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

2  KARRER, in: Basel commentary to the PILA, 2nd ed., Basel 2007, Art. 187 PILA N 289. 
3  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
4  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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bonuses) and the Commission Agreement (relating to the Agent’s commissions) were 

agreed to by the Club, since they were both expressly deemed incorporated into the 

Employment Agreement which was signed by the Club, and because the Club’s emails 

following the issuance of the Addendum and the Commission Agreement in 2012 as 

well as the Club’s performance during the 2012/2013 season of its contractual duties 

stemming therefrom confirm its intent to consider the Addendum and the Commission 

Agreement binding.    

42. As a second preliminary manner, the Arbitrator notes that, in its Answer, the Club 

submitted that “At this stage of the proceedings we would like to state our oppositions 

to some of the claims of Claimants as follows ...” (emphasis added) and effectively only 

objected to two of the claims, i.e. the Player’s claims for the reimbursement of the fine 

of USD 40,000 and his claim for a bonus of USD 25,000 linked to the Turkish playoffs, 

while at the same time in its Prayers for relief the Club only requested the dismissal of 

those two claims.  

43. Furthermore, the Club stated in its Answer that: “As for the Agent fees, we could not, 

still, received any final information regarding the amount owed to Claimants and 

therefore cannot submit any statement at this stage. If, however, we receive any 

documents relating to agency payments we will at once send them to Honourable 

Arbitrator’s attention […] We would also like to state that we are going to start 

communication with the Claimants for a settlement for the other debts that are raised in 

BAT application”. However, although by means of a procedural order, the Club was 

given the opportunity to complete its Answer within a new deadline, it failed to do so.  

44. The Arbitrator finds that the Club’s foregoing pleadings and behaviour during these 

proceedings amount to a form of admission by the Club of the Claimants’ claims to 

which it did not expressly object.    

45. Consequently – and bearing in mind also that the following amounts being claimed are 

contractually stipulated and that it is difficult for a claimant to bring proof of unpaid 
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debts, i.e. so called “negative proof”, whereas the Club had ample opportunity to either 

prove that it already paid the amounts being claimed or that they were not owed – the 

Arbitrator finds that the evidence is sufficient to deem the following contractual amounts 

are owed to the Claimants:  

• USD 280,000, representing the Player’s salary instalments of USD 115,000 and 

USD 165,000 respectively due on 31 May and 15 June 2014, as stipulated 

under the payment schedule in article 6 (A) of the Employment Agreement. 

• USD 17,500, representing the rental costs of USD 1,750 per month the Club 

undertook to reimburse the Player during the 2013/2014 season (defined under 

the salary-payment schedule as the period between September 2013 and June 

2014), as stipulated under article 6 (C) of the Employment Contract. 

• USD 50,000, representing the balance of the total commission due to the Agent 

by 15 November 2013 under the terms of the Commission Agreement.  

46. The foregoing amounts shall therefore be awarded, and, in keeping with BAT 

jurisprudence, these contractual debts shall bear interest at 5% per annum from the 

day after their due date as specified above. With respect to the reimbursement of the 

rental costs, deciding ex aequo et bono, the due date for the total debt will be deemed 

15 June 2014 (the date when the final salary instalment became due), since the 

Employment Agreement does not specify when the reimbursements were meant to 

intervene and the Player has adduced no evidence that he requested their payment 

during the course of the season.  

47. In relation to the Player’s claim for reimbursement of a fine of USD 40,000 that was 

deducted from his salary by the Club in October 2013  – to which the Club has 

expressly objected – the Arbitrator finds that despite the Player having had the 

opportunity to do so he has adduced no evidence to support his allegations that this 

disciplinary sanction was undue, or that he ever objected to the fine at the time of the 

facts or during the period of nearly one year which then lapsed before he filed his  
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request for arbitration. Therefore, for reasons of fairness and lack of proof, this claim of 

the Player will be dismissed.  

48. With respect to the Player’s claim for bonuses, the Arbitrator finds that the Player has 

not adduced any form of evidence to support his allegation that – following the Club’s 

decision to boycott the Turkish League Playoff final for which it had qualified – a bonus 

amount of USD 25,000 nevertheless became due “… pursuant to an oral promise by 

Club officials”. Furthermore, the Addendum expressly states, as follows, that the 

potential bonuses within a given competition are not cumulative: “All the bonuses are 

net and not cumulative. The Player will get the amount of bonuses just what most any 

higher for that success”. At the same time, it is noteworthy that, contrary to what the 

Club is alleging, under the terms of the Addendum the bonuses became due 

automatically upon the corresponding result being achieved, i.e. without any decision 

by the Club’s Board or any other internal body being required.    

49. For the foregoing reasons, and because the Player has established that the conditions 

for obtaining the other two bonuses he is claiming – USD 15,000 for the Club’s 

qualification for the Turkish League Playoff and USD 25,000 for its qualification for the 

¼ finals of the Euroleague – were met, the Player’s claim for bonuses will be admitted 

in a reduced amount of USD 40,000 (USD 15,000 + USD 25,000); the claim for a 

bonus of USD 25,000 relating to the final of the Turkish League Playoff being 

dismissed.    

50. Bearing in mind that the Addendum stipulated that “The bonuses will be paid to the 

Player, within 20 days from the last game of the club”, the Arbitrator finds it fair, 

deciding ex aequo et bono, that interest at 5% per annum be awarded on the total 

bonus sum of USD 40,000 from the day after the last salary instalment was due (15 

June 2014) under the Employment Agreement.   
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7. Costs  

51. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

52. On 1 February 2015 – pursuant to Article 17.2 of the BAT Rules and taking into 

account all the circumstances of the case, including the time spent by the Arbitrator, 

the complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR 8,270.00. 

53. Given the fact that part of the Claimants’ claims were dismissed and bearing in mind 

the Club’s partial admission of certain claims, the Arbitrator finds it fair that the Club 

bear ¾ of the costs of the arbitration and of the Claimants’ legal fees and expenses. 

54. Since the Claimants paid the entire advances on costs, in a total of EUR 11,000, as 

well as a non-reimbursable handling fee of EUR 4,000 (which will be taken into account 

when determining the Claimants’ legal fees and expenses), the Arbitrator decides that 

in application of Articles 17.3 and 17.4 of the BAT Rules:  

(i) BAT shall reimburse EUR 2,730.00 to the Claimants, being the difference 

between the costs advanced by them and the arbitration costs fixed by the BAT 

President. The Club shall pay EUR 6,202.50 to the Claimants, representing 75% 

of the arbitration costs fixed by the BAT President; 

(ii) The Club shall pay to the Claimants EUR 3,000, being 75% of the non-

reimbursable fee (EUR 4,000) and representing a contribution to their legal fees 

and other expenses. The Claimants used in-house counsel and for that reason 

did not claim any further legal fees and expenses. The total amount awarded 

does not exceed the maximum compensation stipulated in Article 17.4 of the BAT 
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Rules for cases of this value. 
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8. AWARD  

 For the reasons set forth above, the Arbitrator decides as follows: 

1. Galatasaray Spor Kulübü Dernegi shall pay Mr. He nry Domercant, as 
compensation, the following amounts, net of tax:  

• USD 115,000.00 plus interest at 5% per annum on suc h amount 
from 1 June 2014 onwards. 

• USD 165,000.00 plus interest at 5% per annum on suc h amount 
from 16 June 2014 onwards. 

• USD 17,500.00 plus interest at 5% per annum on such  amount from 
16 June 2014 onwards. 

• USD 40,000.00 plus interest at 5% per annum on such  amount from 
16 June 2014 onwards. 

2. Galatasaray Spor Kulübü Dernegi shall pay The Ne ustadt Group as 
compensation, USD 50,000.00 net of tax, plus intere st at 5% per annum 
on such amount from 16 November 2013 onwards. 

3. Galatasaray Spor Kulübü Dernegi shall pay Mr. He nry Domercant and 
The Neustadt Group an amount of EUR 6,202.50 as rei mbursement of 
their arbitration costs. 

4. Galatasaray Spor Kulübü Dernegi shall pay Mr. He nry Domercant and 
The Neustadt Group an amount of EUR 3,000.00 as a c ontribution to 
their legal fees and expenses. 

5. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 5 February 2015 
 

 
Quentin Byrne-Sutton  

(Arbitrator) 


