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1. The Parties 

1.1 The Claimant 

1. Mr. Kaya Peker (“Player”) is a Turkish professional basketball player. 

1.2 The Respondent  

2. Trabzonspor Basketbol Kulübü (“Respondent”) is a professional basketball club in 

Trabzon, Turkey. 

2. The Arbitrator 

3. On 9 November 2014, Prof. Richard H. McLaren, President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Klaus Reichert SC as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). None of the Parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 5 August 2013, Player and Respondent entered into an agreement (“the 

Agreement”) whereby the latter engaged the former to play basketball for the 2013-

2014 season and the 2014-2015 season. The salary of Player for the 2013-2014 

season was agreed at USD 450,000.00 net of tax, payable in ten equal monthly 

instalments of USD 45,000.00 from 15 September 2013. The salary of Player for the 

2014-2015 season was agreed at USD 465,000.00 net of tax, payable in ten equal 

monthly instalments of USD 46,500.00 from 15 September 2014. Additionally the 
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Agreement provided for certain bonus payments in the event of defined on-court 

successes. 

5. Player says that he was not paid the last three instalments of his 2013-2014 salary (an 

amount totalling USD 135,000.00 net), a bonus amount of USD 7,500.00 net for 

reaching the Turkish Cup First 8, and a balance of USD 5,000.00 net in respect of 

previous salary instalments. Player further says that, as a result of Respondent’s 

breach in not paying these amounts from the 2013-2014 season, he is entitled to all 

amounts (including the full panoply of potential bonuses) for the 2014-2015 season, 

namely USD 465,000.00 net for salary and USD 217,500.00 net for bonuses. 

6. Respondent did not participate in this arbitration until, just before the close of 

proceedings, on 15 January 2015 it sent written comments on Player’s answers to 

questions posed by the Arbitrator (concerning the 2014-2015 season). In those written 

comments Respondent stated that Player should not be awarded any relief. That 

position was later adjusted when, on 8 February 2015, it made a further submission 

which stated that it wanted to pay its debts to Player, but did not want to pay for a 

season during which he did not play. 

3.2 The Proceedings before the BAT  

7. On 22 October 2014, Player filed a Request for Arbitration dated 21 October 2014 with 

the BAT. 

8. On 24 October 2014 the BAT received EUR 4,988.00 from Player in respect of the non-

reimbursable handling fee. 

9. On 11 November 2014, the BAT informed the Parties that Mr. Klaus Reichert, SC had 

been appointed as the Arbitrator in this matter. Further, the BAT fixed the advance on 

costs to be paid by the Parties as follows: 
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“Claimant (Mr Kaya Peker) EUR 6,500.00  

Respondent (Trabzonspor Basketbol Kulübü) EUR 6,500.00” 

On 25 November 2014, EUR 6,508 was paid on behalf of Player. On 16 December 

2014, EUR 6,508 was paid on behalf of Player by way of substitute payment of 

Respondent’s share. 

 

10. Respondent did not file an Answer. However, it did participate in this arbitration to the 

extent of sending the written observations it did on 15 January 2015 (as noted above in 

paragraph 6). These written observations arose from answers to questions posed by 

the Arbitrator to Player on 22 December 2014: 

“1. Where is Claimant playing for the 2014-15 season?  

2. What are his salary and other economic benefits for the 2014-15 season?  

3. If the answer to question 1 is that he is not currently playing in the 2014-15 season, 
please set out why and the efforts made to secure paid employment as a player.”  

Player submitted his answers to these questions on 30 December 2014. On 13 

January 2015 the Arbitrator gave Respondent an opportunity to comment on Player’s 

answers (which opportunity it availed itself of on 15 January 2015). Player submitted 

reply comments on 26 January 2015.  

11. On 28 January 2015, the Arbitrator (in accordance with Article 12.1 of the BAT 

Arbitration Rules) declared that the exchange of documents was completed. 

12. On 4 February 2015, Player filed his statement of costs. Respondent did not file a 

statement of costs. 

13. On 6 February 2015, Respondent was given an opportunity to comment on the 

statement of costs of Player. It did so on 8 February 2015, and further stated, amongst 

other matters: 
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“As Trabzonspor Medical Park, we are ready to pay all our debts to the player, Kaya 
Peker and his agency for the season he played for Trabzonspor. But we do not want to 
pay to player for the season he didn't play for Trabzonspor.” 

14. Player filed further observations on 11 February 2015. 

4. The Positions of the Parties 

15. Player’s claim for monetary relief in the Request for Arbitration is as follows: 

- USD 147,500.00 for outstanding salary and bonus arising from the 2013-

2014 season;  

- USD 465,000.00 for salary for the 2014-2015 season; and 

- USD 217,500.00 for the season premium for the 2014-2015 season. 

The Respondent did not file an Answer, however on 8 February 2015 it did say that it 

was ready to pay its debts to Player, but did not want to pay for the season (2014-

2015) during which he did not play. 

5. The Jurisdiction of the BAT 

16. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

17. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

18. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 
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arbitrable within the meaning of Article 177(1) PILA.1 

19. The jurisdiction of the BAT over Claimant’s claims is stated to result from the 

Agreement’s arbitration clause entitled “SETTLEMENT OF DISPUTES”, which reads 

as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the 
Basketball Arbitral Tribunal (BAT) in Geneva. Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties' domicile. The language of the arbitration shall be English. The 
arbitrator shall decide the dispute ex aequo et bono.” 

20. The arbitration clause is in written form and thus fulfils the formal requirements of 

Article 178(1) PILA.  

21. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration clause under Swiss law 

(referred to by Article 178(2) PILA).  

22. The language of the arbitration clause is quite clear, namely, the Parties have opted for 

BAT arbitration.  

23. Finally, while Respondent did not file an Answer, it did send submissions on 15 

January 2015 and on 8 February 2015. In those submissions Respondent took no 

issue with any aspect of the arbitration, the appointment of the Arbitrator, or his 

jurisdiction. 

24. For the above reasons, the Arbitrator has jurisdiction to adjudicate Player’s claims. 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523.  
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6. Discussion 

6.1 Applicable Law – ex aequo et bono 

25. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

 
26. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

27. As noted in paragraph 19 above, the arbitration clause in the Agreement expressly 

provides that the Arbitrator shall decide any dispute ex aequo et bono.  

28. The concept of “équité” (or ex aequo et bono) used in Article 187(2) PILA originates 

from Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat)3, under 

which Swiss courts have held that arbitration “en équité” is fundamentally different from 

arbitration “en droit”: 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3  P.A. Karrer, Basler Kommentar, No. 289 ad Art. 187 PILA. 
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“When deciding ex aequo et bono, the Arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”4 

29. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case.”5 

30. This is confirmed by Article 15.1 of the BAT Arbitration Rules in fine, according to which 

the Arbitrator applies “general considerations of justice and fairness without reference 

to any particular national or international law.” 

31. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

32. By way of introductory comment, the doctrine of pacta sunt servanda (which is 

consistent with justice and equity – parties who make a bargain are expected to stick to 

that bargain) is the guiding general principle by which the Arbitrator will examine the 

merits of the claims.  

33. The Arbitrator will first examine Player’s claims in respect of the 2013-2014 season.  

 

34. In light of Respondent’s two submissions filed on 15 January 2015 and, in particular, 

8 February 2015, it appears clear to the Arbitrator that there is no dispute as to the 

amounts due to Player arising from the 2013-2014 season. The pertinent part of the 

Respondent’s submission dated 8 February 2015 is reproduced at paragraph 13 

                                                

4  JdT 1981 III, p. 93 (free translation). 
5  Poudret/Besson, Comparative Law of International Arbitration, London 2007, No. 717. pp.625-626. 
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above.  

35. The Arbitrator holds that Respondent is liable to pay to Player USD 147,500.00 net in 

respect of outstanding salary and bonuses arising from the 2013-2014 season.  

36. While the 2013-2014 season debt due to Player did not present any particular forensic 

difficulties, when turning to the 2014-2015 season claims, the Arbitrator sees that they 

are significantly more complex.  

37. First, the Arbitrator notes that Player invokes the provisions of the Agreement which 

trigger payment of all sums in the event of a failure by Respondent to pay in a timely 

fashion. Clause 1 of the “Special Conditions” states as follows: 

“If the Club fails to make the payments undertaken on the dates agreed, it defaults 
without necessity of any further notifications and notices. If the period of default exceeds 
twenty-one (21) days, the sportsman shall have the right of not attending to the trainings 
and matches. The Club irrevocably declares, accepts and undertakes that if the period of 
default exceeds 30 days, upon the first termination notice of the sportsman or his 
representative, the contract shall be accepted as cancelled without necessity of any 
further conditions. In such a condition, the entire debt governed in the contract shall be 
due and payable. Upon the cancellation/termination of this contract, if TBF contract type 
is still in effect, the Club accepts to terminate the T.B.F. contract type immediately. 
Otherwise, the Club is additionally obliged to pay a penal clause amount to the contract 
amount. This issue is a special right granted to the sportsman by the Club beside the 
T.B.F. regulations, therefor cannot be alleged as contrary to T.B.F. regulations arising 
from T.B.F. regulations are reserved.” 

38. Secondly, the Arbitrator notes that the following communications were exchanged: 

(a) There is a communication, numbered 168 from Respondent to Player, in which 

Respondent invokes clause 2 of the Agreement asserting a termination. 

Clause 2 of the Agreement provides that (in relevant part) “…and the Club has 

the right of terminating the 2014-2015 season contract by paying USD 50,000 

(fifty thousand American Dollar) until 20 June 2014 to the sportsman and by 

sending a written notice.” The communication (numbered 168) is dated 19 

June 2014, states clearly that Respondent wishes to terminate, and that it will 
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pay USD 50,000.00. There appears to be no response to this communication 

from Player. It also appears that the USD 50,000.00 referred to in this 

communication, was not paid by Respondent to Player. 

(b) There is a communication from Player to Respondent dated 13 August 2014 

by which he informs it that as the payments from the 2013-2014 season 

remain unpaid, the Agreement stands terminated and all sums are payable 

pursuant to clause 1 (reproduced above in paragraph 37). 

(c) There is a communication from Respondent to Player dated 25 August 2014 in 

response to the communication dated 13 August 2014. Respondent makes no 

reference to its communication dated 19 June 2014, but rather disputes 

Player’s position by saying that he did not turn up to training, and had cleared 

out his apartment pending a move to the USA. 

(d) There is a further communication from Player to Respondent dated 29 

September 2014 in reply to the communication dated 25 August 2014. Player 

specifically refers to the termination communication dated 19 June 2014 which 

Respondent sent (noted above at (a)). He makes the point that Respondent 

can hardly have expected Player to attend at training sessions when it sent 

such a termination notice. Player also disputes that he cleared out his 

apartment as a prelude to moving to the USA; rather, he says that Respondent 

ceased paying rent on the apartment which therefore necessitated his moving 

out. He further stated that he was still in Turkey. In passing, he also states that 

the termination notice (presumably the communication dated 19 June 2014) 

was not carried out properly by Respondent. 

39. What do these aforementioned communications mean for the contractual obligations of 

each side?  
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40. It appears clear that on 19 June 2014 Respondent decided to invoke its right to bring 

the Agreement to an end and recognized its obligation therefore to pay Player USD 

50,000.00. This right of termination is clearly provided for in clause 2 of the Agreement 

(the pertinent provisions are reproduced above at paragraph 38(a)). The Arbitrator 

finds that the communication on 19 June 2014 unambiguously notified Player of the 

termination of the Agreement, and also that Respondent was going to pay him USD 

50,000.00. Therefore, it seems clear that as of 19 June 2014 the Agreement was 

terminated and that a debt of USD 50,000.00 had crystallized in favour of Player.  

41. The Arbitrator finds it odd that Player did not immediately dispute the validity of the 

communication of 19 June 2014, and also there is no follow-up from him looking for the 

USD 50,000.00. It seems as if nothing happened until Player issued his communication 

on 13 August 2014 stating that he was terminating the Agreement and sought all 

amounts, making no reference at all to the earlier termination by Respondent.  

42. What is even more curious is that Respondent’s answer to Player (on 25 August 2014) 

made no reference at all to its termination communication on 19 June 2014, and raised 

an entirely different position to justify non-payment, namely non-attendance at training 

sessions and so on. 

43. Finally, when on 29 September 2014 Player sends his communication in response to 

Respondent, he decides to resurrect the communication of 19 June 2014 as a reason 

for non-attendance at training sessions. It is a good argument for him to make that, as 

the Agreement was (in his opinion, purportedly) terminated by Respondent on 19 June 

2014, why should he turn up to training sessions thereafter.  

44. Further, in his submission on 10 February 2015 Player says:  

“They haven’t cancelled the contract on time and in accordance with contractual terms for 
new season as well as not fulfilling the obligations imposed by the contract. And they 
must fulfill their obligations for the season of 2014-2015 in accordance with the contract. i 
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have been prevented from making a contract with any Basketball Club in the season of 
2014-2015 and they have caused me to fiddle a season away. This has also dealt a 
major blow to my career for the next years.” 

45. On the one hand one might view the communications in August 2014 between each 

side as having ignored the termination of 19 June 2014, and therefore mean that the 

Arbitrator should also ignore it as having no consequence. However, on the other hand, 

Player’s communication of 29 September 2014 specifically uses the termination 

communication of 19 June 2014 as a justification for non-attendance at the training 

sessions.  

46. The Arbitrator draws the conclusions from the Agreement and the contemporaneous 

exchanges between the parties that: 

(a) It was intended that the Agreement could be terminated by Respondent for the 

2014-2015 season for a fee of USD 50,000.00 and that this required a written 

notice on or before 20 June 2014. A just and equitable application of the 

Agreement in the specific circumstances of this case, considering the 

correspondence between the Parties and their behaviour during the summer 

2014, results in a conclusion that if Respondent does serve a notice on time, but 

then does not follow through on a timely payment of USD 50,000.00, the 

provisions of the Agreement do not unwind the termination, but rather crystallize 

a debt of USD 50,000.00;  

(b) Respondent elected to serve, in a timely fashion, a written notice invoking its right 

to terminate the Agreement for the 2014-2015 season. The Arbitrator does not 

agree with Player that there was anything deficient in the written notice of 

19 June 2014. His submission of 10 February 2015 is not accepted; 

(c) Player acted upon the termination notice of 19 June 2014 by not turning up to 

training sessions – Player cannot, in good faith, both act upon the termination 

notice by not turning up to training sessions (which is consistent with termination) 
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and also invoke the termination in his communication of 29 September 2014 to 

counter Respondent, yet then act in an entirely contrary fashion in this arbitration; 

and 

(d) The Agreement stood terminated as of 19 June 2014 and the only outstanding 

matter was the crystallized debt of USD 50,000.00 which Respondent owed to 

Player for early termination. 

47. The Arbitrator therefore comes to the conclusion that as a result of Respondent’s 

communication of 19 June 2014, any obligation it had to Player for the purposes of the 

2014-2015 season came to an end, and the remaining residual obligation under the 

Agreement (apart from payment of outstanding amounts for the 2013-2014 season) 

was the payment of USD 50,000.00. 

48. In these circumstances, the issue as to whether or not Player should have found 

alternative employment during the 2014-2015 season in mitigation of his position, falls 

away as irrelevant from a contractual point of view. If the Agreement came to an end by 

the communication on 19 June 2014 (as it did) then Respondent had no further 

obligations to Player (bar the USD 50,000.00 due by reason of early termination). Any 

debate about whether Player should have found another club for the 2014-2015 

season is moot. It is also a matter for Player that he did not find a new club for the 

2014-2015 season. Even if it was contractually relevant for the purposes of this 

arbitration, Player has presented no evidence that he was hindered by Respondent in 

finding a new club for the 2014-2015 season. At best, the Arbitrator has his written 

assertion to that effect; not seeking out employment and standing on a mistaken view 

that the Agreement was not duly terminated is not a sustainable reason for a high-level 

professional player to effectively sit out a season. 

49. In summary, Respondent is obliged to pay USD 50,000.00 net to Player in respect of a 

termination fee which precludes any further liability of Respondent for the 2014-2015 
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season. 

50. Player does not seek interest in the Request for Arbitration. 

7. Costs 

51. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

52. On 14 April 2015 – considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration which shall 

include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”, and that “the fees of the Arbitrator shall be calculated on 

the basis of time spent at a rate to be determined by the BAT President from time to 

time”, taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the arbitration costs in the present matter to be 

EUR 9,920.00. 

53. Considering that Player was, in a general sense, the prevailing party in this arbitration, 

it is broadly consistent with the provisions of the BAT Rules that the fees and costs of 

the arbitration, as well as the Player’s reasonable costs and expenses, be borne by 

Respondent. However, that general position needs to be qualified by the specific 

circumstances of this case as discussed below. Of specific relevance in this regard is 

an aspect of Article 17.3 of the BAT Rules (“[W]hen deciding on the arbitration costs 

and on the parties’ reasonable legal fees and expenses, the Arbitrator shall primarily 

take into account the relief(s) granted compared with the relief(s) sought and, 
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secondarily, the conduct and the financial resources of the parties”). Additionally, the 

Arbitrator notes the provisions of Article 17.4 of the BAT Rules as follows: 

“The maximum contribution to a party’s reasonable legal fees and other expenses 
(including the non-reimbursable handling fee) shall be as follows: 

” 

54. Given that the sum in dispute in this case fell in the range of 500,001 to 1,000,000, the 

maximum possible amount which could be awarded by the Arbitrator as a contribution 

to reasonable legal fees and other expenses is EUR 20,000.00. 

55. Player prevailed in full in his claim for the 2013-2014 season outstanding amounts. 

However Player’s claim for the 2014-2015 season did not enjoy the same success, and 

the sums awarded represent a fraction of that which was sought. The Arbitrator is 

mandated to take these factors into account when deciding on the amounts to be 

awarded to Player. 

56. Turning to Player’s actual claim for legal fees and expenses, this comprises: 

(a) EUR 4,988.00, namely the non-reimbursable handling fee; and (b) USD 83,000 for 

legal fees, being 10% of the claims made.  

57. Player’s claim for a 10% fee of the claims made cannot be reconciled with Article 17.4 
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of the BAT Rules and the maximum contribution amount set therein. The structure of 

the BAT Rules cannot accommodate6 the award of contingency fees in light of a 

system whereby a maximum contribution is fixed by reference to the amount in dispute. 

Further, if a party makes a particular arrangement with their counsel over and above 

the maximum contribution amounts under Article 17.4 of the BAT Rules, that is a 

matter for that party and its counsel, and of no concern to a BAT arbitrator, or to the 

party against whom costs are awarded. Of course any such arrangement is a matter for 

any applicable rules or laws as between a party and its counsel, and these 

observations in this award should not be construed in any way as an approval or 

disapproval of contingency fee arrangements. 

58. Turning to the case in hand, the Arbitrator notes that only one substantive submission 

was made in this case by Player with the preparation of the Request for Arbitration. 

There were some further short submissions, but Player did not have to deal with an 

Answer, and in effect Respondent all but admitted the 2013-2014 season debt.  

59. Taking into account the factors required by Article 17.3 of the BAT Rules, the maximum 

amount prescribed under Article 17.4 of the BAT Rules, and the specific circumstances 

of this case, the Arbitrator holds that EUR 10,000.00 represents a fair and equitable 

contribution by Respondent to Player’s legal costs and expenses, including the non-

reimbursable handling fee. This figure represents 50% of the maximum possible 

contribution to legal fees and other expenses (EUR 20,000.00 as noted in paragraph 

54 above), and this discount factor is applied by the Arbitrator in light of the Article 17.3 

of the BAT Rules. With respect to the arbitration costs, given the outcome of the 

proceedings and taking into account once again the factors required by Article 17.3, the 

Arbitrator finds that each party shall bear 50% of the costs. 

                                                

6 In a prior BAT case (0268/12) a contingency fee of 10% was sought but not allowed, though the issue of such a 
fee was not expressly dealt with. 
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60. The Arbitrator decides that in application of Article 17.3 of the BAT Rules:  

(i) BAT shall reimburse EUR 3,096.00 to Player, being the difference between the 

costs advanced by him and the arbitration costs fixed by the BAT President;  

(ii) Respondent shall pay EUR 4,960.00 to Player, representing the costs advanced 

by him minus the amount he is going to receive in reimbursement from the BAT 

minus the 50% of the arbitration costs that the Player shall bear himself; 

(iii) Respondent shall pay EUR 10,000.00 to Player, representing a contribution by it 

to his legal fees and expenses. 
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8. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows:  

1. Trabzonspor Basketbol Kulübü is ordered to pay M r. Kaya Peker  

• USD 147,500.00, net, for unpaid salary and bonus, a nd  

• USD 50,000.00, net, for unpaid termination fee. 

2. Trabzonspor Basketbol Kulübü is ordered to pay M r. Kaya Peker 
EUR 10,000.00 as a contribution to his legal fees a nd expenses. 

3. Trabzonspor Basketbol Kulübü is ordered to pay t o Mr. Kaya Peker 
EUR 4,960.00 by way of reimbursement of arbitration  costs. 

4. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration 17 April 2015 
 

 

Klaus Reichert 

(Arbitrator) 


