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1. The Parties 

1.1. The Claimant  

1. Mr. Ghassan Antoine Sarkis (hereinafter the “Coach”) is a professional basketball 

coach of Lebanese nationality.  

1.2. The Respondent 

2. Amchit Club (hereinafter the “Club”) is a professional basketball club located in Amchit, 

Lebanon.  

2. The Arbitrator 

3. On 23 September 2014, the President of the Basketball Arbitral Tribunal (hereinafter 

the "BAT"), Prof. Richard H. McLaren, appointed Dr. Stephan Netzle as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1. Summary of the Dispute  

4. On 30 July 2013, the Coach and the Club entered into a coaching agreement 

(hereinafter “the Agreement”) for the seasons 2013-2014, 2014-2015 and 2015-2016. 

For the 2013-2014 season the salary of the Coach was agreed at USD 156,000, net, 

payable in 12 monthly instalments of USD 13,000 due on the 10th day of each month, 

starting on 10 August 2013. For the 2014-2015 season the salary of the Coach was 

agreed at USD 168,000, net, payable in 12 monthly instalments of USD 14,000 due on 

the 10th day of each month, starting on 10 August 2014. For the 2015-2016 season, the 

salary of the Coach was agreed at USD 180,000, net, payable in 12 monthly 
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instalments of USD 15,000 due on the 10th day of each month, starting on 10 August 

2015. The Coach was also entitled to a specific bonus payable if the Club would have 

reached certain defined goals. 

5. The Club did not pay the Coach’s salaries which were due on 10 June 2014 and on 

10 July 2014.  

6. On 23 July 2014 and 25 July 2014, the Coach sent two electronic messages to 

Mr. Dany Hakim, a representative of the Club by which he enquired about the 

outstanding salaries.   

7. On 15 August 2014, the Coach sent an email to the Club by which he requested the 

payment of the due salaries.  

8. On 22 August 2014, the Coach sent a formal notice to the Club by which he deemed 

the Agreement terminated “on your full responsibility” and claimed “the maturing of all 

the payments mentioned under Article 4 amounting to /374000$/”. That note was 

received by the Club on 26 August 2014.  

9. According to the Club, the Agreement was deemed terminated because of political 

statements which the Coach had made in public and which were prohibited by the 

Agreement. The Club did not indicate a specific termination date. 

10. On 24 November 2014, the Coach signed a new contract with Cercle Sportif Mariste, 

Champville. The parties agreed on a salary of USD 96,000 for the 2014-2015 season. 

3.2. The Proceedings before the BAT 

11. On 5 September 2014, the Coach filed a Request for Arbitration in accordance with the 

BAT Rules. A non-reimbursable handling fee of EUR 3,988 was received in the BAT 

bank account on 15 September 2014.  
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12. By Procedural Order of 24 September 2014, the BAT Secretariat confirmed receipt of 

the Request for Arbitration and informed the Parties about the appointment of the 

Arbitrator. Furthermore, a time limit was fixed for the Club to file its Answer in 

accordance with Article 11.2 of the BAT Rules by no later than 15 October 2014. The 

BAT Secretariat also requested that the Parties pay the following amounts as Advance 

on Costs by no later than 6 October 2014: 

“Claimant (Mr.Ghassan Antoine Sarkis) EUR 6,000 
Respondent (Amchit Club) EUR 6,000” 

13. By Procedural Order of 17 November 2014 the BAT Secretariat acknowledged receipt 

of the full amount of the Advance on Costs and the Club’s Answer to the Request for 

Arbitration. The Arbitrator invited the Parties to a second round of written submissions 

which were filed on 1 December 2014 and 5 February 2015.  

14. On 3 March 2015 the Coach replied to the Arbitrator’s specific question about his 

alternative income during the contracted term, and, on 15 March 2015, submitted an 

English translation of the letter to the Club dated 22 August 2014. 

15. On 4 March 2015 the BAT Secretariat acknowledged receipt of the Coach’s second 

Reply (including his accounts of costs) of 3 March 2015 to BAT’s Procedural Order 

dated 20 February 2015 and of the Club’s account of costs. The Parties were invited to 

submit their comments, if any, on the opposite party’s account of costs by no later than 

10 March 2015. The Parties did not take up that opportunity.   

4. The Positions of the Parties 

4.1. The Coach’s Position 

16. The Couch submits the following in substance:  

a) While the Coach performed his duties in conformity with the Agreement, the Club 

breached its obligations by not paying the agreed salaries. In particular, the Club 
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did not pay the Coach’s salary due on 10 June 2014. Therefore, the Coach was 

entitled to terminate the Agreement after 30 working days. 

b) Regarding the alleged breaches of the obligation not to make political statements 

in public, the Coach submits that the freedom of expression is guaranteed by the 

Lebanese Constitution, inter alia Article 13 of the Lebanese Constitution. 

c) Regarding the alleged breaches of the obligation not to contact the media the 

Coach submits that the media appearance is not forbidden per se but only if he 

would have made advertisements or provocative political statements. The Club 

did not warn him immediately when it learned that the Coach gave an interview.    

d) Regarding the alleged breaches of the obligation not to bring any discredit to the 

Club the Coach submits, inter alia, that the Club’s failure to comply with its 

financial undertakings was already known in the media before he made such 

statements.  

e) The Agreement was terminated on 16 July 2014, i.e. 30 working days after the 

first non-payment of the salary by the Club on 10 June 2014. The letter of 

22 August 2014 was not a termination letter but must be regarded as a formal 

notice of claim with regard to the compensation which became due by the Club 

because of the termination of the Agreement. 

f) It is true that clause 4 of the Agreement entitles the Coach “to go on strike and 

refuse rendering his services to the club after a delay of more than 25 working 

days” and that he will be “free to leave and the Club has to pay all his salaries” 

after 5 more working days. However, he was not required to go on strike before 

he left the Club when his salary was not paid. This is also confirmed by clause 9 

of the Agreement which states that the “Coach will have the right to terminate this 

Agreement without prejudice or compensation and while maintaining his financial 

rights up to that moment in case the Club is late for more than 30 working days 

on honouring any of its financial payments.” 
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g) Furthermore, the Coach is entitled to his letter of clearance.  

h) The Club entered into contracts with the Coach and the players, knowing that it 

did not have the financial means to fulfil its obligations. The Club has breached all 

its contracts with all its players and withdrew from the Championship because of 

a merger between the Club and the Byblos Club which already took place.  

4.2. The Coach’s Request for Relief 

17. The Request for Arbitration of 5 September 2014 contains the following Request for 

Relief: 

“A. The payment of all his salaries as mentioned in article 4 of the agreement as 
follows:   

a. 11th and 12th payments of season 2013, 2014.  

b.  All payments of season 2014, 2015.  

c.  All payments of season 2015, 2016. 

A total of 374,000 USD.  

B.  A compensation for the breach of the agreement, and the unpaid bonuses.  

C.  To order, before the issuance of the final award, the Respondent to issue 
immediately the letter of Clearance to enable him to cooperate with a new Club.  

D.  To preserve any other rights of the Claimant of any kind.” 

18. In his first Reply of 1 December 2014, the Coach then requests the following: 

“1. The Claim[a]nt claims the right acknowledged by Article 4, as a consequence of 
Respondent’s breach of its essential obligation, not to say its unique obligation, 
being its obligation to timely pay Claimant’s salaries, which is Claimant’s essential 
right, not to say its unique right, i.e. the balance of the salary pack, i.e. 374,000 
USD (THREE HUNDRED SEVENTY FOUR THOUSAND AMERICAN DOLLARS), 
accrued with interests as from the date of 16 July 2014 and until the effective 
payment.  

2. Claimant requests the right to costs of arbitration.” 

19. In his second Reply of 3 March 2015, the Coach requests the following: 
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“1. The Balance of the salary package, guaranteed by article 4 of the contract, i.e. 
374,000 USD (THREE HUNDRED SEVENTY THOUSAND AMERICAN 
DOLLARS), accrued with interests as from the 1st breach of contract, i.e. 10 June 
2014, until effective payment.   

2. Costs of the arbitration, of € 16,000.- (sixteen thousand EUROS), that Claimant 
had to pay for both Parties, with interests since disbursement, until effective 
payment. 

3. Lawyer fees, set forth at EUR 15,000.- (fifteen thousand Euros), since the date 
of the rendering of the award, until effective payment.” 

4.3. The Club’s Position  

20. With regard to the merits of the claim, the Club submits the following:  

a. As a result of the degrading economical and geo-political situation in Lebanon 

and the greater Middle-East, the sponsors of the Club delayed their payments. 

This situation led to major financial challenges for the Club in the 2013-2014 

season. 

b. The Lebanese Basketball Federation kept on spreading a continuous uncertainty 

by not giving clear indications whether there was a national championship in the 

next season 2013/2014. Therefore, some players approached the Club and 

expressed their concerns towards the future of basketball in Lebanon. As a 

consequence, the Club entered into termination agreements with many of its 

players who had contracts for three seasons.   

c. The Agreement has not been drafted as a “no cut-guaranteed” contract.  

d. The Coach breached the Agreement, e.g. his obligations set out in clause 10 of 

the Agreement, by making political statements in public and by engaging in 

political activities. Furthermore, the Coach contacted the media and appeared on 

MTV and OTV.   
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e. The Coach breached the Agreement, e.g. his obligations set out in clause 7 of 

the Agreement, by disrespecting the Club and its directors and sponsors, namely 

its main sponsor Mr. Charbel Sleiman.  

f. The Agreement is deemed terminated by the Club for cause without any 

obligation to compensate the Coach because of the repeated breach of his 

obligations under clause 7 and 10.  

g. If the Agreement was terminated by application of clause 9 the Coach would only 

be eligible to the financial rights up to 26 August 2014 (i.e. the date of receipt of 

the Coach’s letter dated 22 August 2014). Clause 9 of the Agreement reads, in 

relevant part, as follows:  

“The COACH will have the right to terminate this Agreement without prejudice or 

compensation and while maintaining his financial rights up to that moment in case 

the CLUB is late for more than 30 working days on honouring any of its financial 

payments”. 

h. The wording of clause 9, inter alia “up to that moment”, means that the financial 

rights of the Coach with the Club will be maintained up to the moment when the 

coach choses to terminate the Agreement by virtue of the Special Provisions.  

i. The provisions of the Lebanese constitution mentioned by the Coach are 

irrelevant to the case at hand, since these provisions are of public nature and 

related to individual rights against the government, and not contractual rights.  

j. Regarding the alleged merger the Club submits that the Club and the Byblos 

Club are two independent clubs who have not merged under any legal 

circumstances.   

4.4. The Club’s Request for Relief 

21. The Club requests the following: 
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“1. Consider the Agreement signed between the Plaintiff and the Respondent as 
terminated in compliance with article 7 and 10 thereof, i.e. as a result of the 
Plaintiff’s breach of his obligations;  

2. No compensation to be paid to the Plaintiff in compliance with article 7 and 10.  

3. In any case to consider the Agreement signed with the Plaintiff as a non 
guaranteed contract for lack of specific clause in the Agreement;  

4. Should the termination be considered done by the Plaintiff for delay in payments 
of salaries due, such termination to be construed under the provisions of article 9 
“Special Provisions”; hence the Plaintiff’s financial rights up to the moment of 
termination will be maintained. 

5. In any case, to take into account, the Plaintiff’s new contract with his new club in 
any compensation element if any.  

6. Based on the “Equite” principles, the Respondent would like to request BAT to 
take into account its current situation (Financial, non participation in the 
Championship… etc.) in any decision it takes, in addition to the amicable 
settlements signed with the Players, as evidenced in the latest settlement with the 
Plaintiff’s son on the 10th of October 2014.  

7. Finally the Respondent would like to inform your esteemed tribunal that any 
amicable settlement with the Plaintiff similar to the ones signed with the Players is 
always welcomed.” 

5. Jurisdiction 

22. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA). 

23. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

24. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA. 

25. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in clause 12 of the Agreement which reads as follows: 
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“In case of any dispute, this contract is governed by the Lebanese law. Any 
unresolved dispute arising from or related to the present contract shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and 
shall be resolved in accordance with the BAT Arbitration Rules by a single 
arbitrator appointed by the BAT President. The seat of the arbitration shall be 
Geneva, Switzerland. The arbitration shall be governed by Chapter 12 of the Swiss 
Act on Private International Law, irrespective of the parties’ domicile. The language 
of the arbitration shall be English. The arbitrator shall decide the dispute ex aequo 
et bono.” 

26. The Agreement is in written form and thus the arbitration agreement fulfils the formal 

requirements of Article 178(1) PILA. The Arbitrator also considers that there is no 

indication in the file which could cast doubt on the validity of the arbitration agreement 

under Swiss law (referred to by Article 178(2) PILA). In particular, the wording “[a]ny 

unresolved dispute arising from or related to the present contract” in clause 12 of the 

Agreement covers the present dispute. In addition, neither party objected to the 

jurisdiction of BAT. 

27. For the above reasons, the Arbitrator finds that he has jurisdiction to adjudicate the 

Coach’s claim. 

6. Applicable Law – ex aequo et bono 

28. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the Parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

29. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 
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“Unless the Parties have agreed otherwise the Arbitrator shall decide the 

dispute ex aequo et bono, applying general considerations of justice and 

fairness without reference to any particular national or international law.” 

30. In the arbitration agreement in clause 12, sentence 6 of the Agreement, the Parties 

have explicitly directed and empowered the Arbitrator to decide this dispute ex aequo 

et bono without reference to any other law. Consequently, the Arbitrator will decide the 

issues submitted to him ex aequo et bono. 

31. However, the Agreement contains in its first sentence of clause 12 the following 

reference to Lebanese law:  

“In case of any dispute, this contract is governed by the Lebanese law.”  

32. The Coach refers to the Lebanese Constitution and especially to Article 13 of the 

Lebanese Constitution. According to the Coach’s statements, Article 13 of the 

Lebanese Constitution provides the freedom of expression. The human rights and 

fundamental freedoms are important principles which are respected by the BAT also 

when it bases its decisions on equity instead of a particular legal order. Therefore, 

Article 13 of the Lebanese Constitution does not constitute a departure from the legal 

principles applied by the BAT.  

33. Also the Coach demands that this dispute must be settled ex aequo et bono (Coach’s 

first Reply of 1 December 2014, para. 32) and so does the Respondent (see point 6 of 

the Request for Relief quoted in para. 25 above). Against this background and as there 

is no further reference to Lebanese law in the Coach’s submission, in the Club’s 

submissions or in the Agreement, the Arbitrator concludes that the Parties did not 

intend to deviate from the principle that any dispute relating to the Agreement should 

be decided ex aequo et bono. 
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34. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19691 (Concordat),2 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.”3 

35. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives  

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.4 

36. In light of the foregoing matters, the Arbitrator makes the following findings. 

7. Findings 

7.1. The Defendant in this arbitration (alleged mer ger between the Club and Byblos 

Club) 

37. The Coach submits that the Club had merged with Byblos Club. However, the Coach 

does not submit that Byblos Club became a party to this arbitration but refers to the 

merger rather as an explanation of the Club’s financial difficulties and decision to 

withdraw the team from the championships.  

                                                      

1  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic).   

2  KARRER, in: Basel commentary to the PILA, 3rd ed., Basel 2013, Art. 187 PILA N 290. 
3  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
4  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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38. As evidence for the merger, the Coach submits a press clip of 16 November 2014. The 

Arbitrator finds it difficult to accept that press clip as conclusive proof, especially since it 

is not supported by further evidence and since the article only says that the teams of 

the Club and the Byblos Club had merged under the name “Union Byblos Amshit” [sic], 

but not the clubs.  

39. The Club denies a merger and states that the Byblos Club and the Amchit Club had not 

merged and are still two independent Clubs. As evidence, the Club submits an affidavit 

from the Lebanese Ministry of Youth and Sports of 5 November 2014 certifying the 

existence of the Club and its Board of Directors elected on 19 October 2014 for a two 

years term, and an affidavit from the Lebanese Ministry of Youth and Sports of 14 June 

2014 certifying the existence of Byblos Club and its Board of Directors elected on 

18 May 2014 for a two years term.  

40. The Arbitrator finds the Club’s evidence convincing. The Arbitrator therefore concludes 

that the Claimant has failed to prove that there was a merger between the Club and 

Byblos Club and thus the Club must be considered as the Respondent in this 

arbitration.    

7.2. Termination of the Agreement  

41. The Parties agree that the Agreement is no longer effective but they disagree about the 

reason and date of termination. The Coach claims that the Agreement must be deemed 

terminated 30 working days after the Club stopped the salary payments, i.e. since 

16 July 2014. The Club submits that the Agreement was terminated for cause mainly 

because the Coach violated the contractual terms by his political statements in public. 

The Club was therefore no longer obliged to pay the Coach’s salaries. The Club does 

not specify a date of termination. 
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7.2.1. Termination by the Coach because of unpaid s alaries?   

42. The Coach submits that the Agreement was terminated on 16 June 2014 because the 

Club did not pay his salary due on 10 June 2014, as stipulated by clauses 4 and 9 of 

the Agreement 

Clause 4: “A delay in payment of more than 25 working days will be regarded as a 
breach of this Agreement by the CLUB. In this case the COACH is entitled to 
immediately go on strike and refuse rendering his services to the CLUB. After 5 
more working days, the COACH will be free to leave, while the CLUB has to pay all 
his salaries mentioned above, and issue a letter of clearance.”  

Clause 9: “The COACH will have the right to terminate this Agreement without 
prejudice or compensation and while maintaining his financial rights up to that 
moment in case the CLUB is late for more than 30 working days on honouring any 
of its financial payments”. 

43. The Club admits that it did not pay the Coach’s salaries of June 2014, July 2014 and 

August 2014. The Arbitrator therefore agrees that the Coach was entitled to terminate 

the Agreement 30 working days after the June 2014 salary became due and was not 

paid. 

44. The Coach does not rely on an explicit notice of termination but rather concludes that 

the termination was an automatic consequence of the Club’s failure to pay the due 

salary on time. In particular, the Coach argues that the Agreement was “terminated on 

16 July 2014, i.e. upon the elapsing of 30 working days since the first failure by the 

Club to pay the Claimant’s salary (10th June)”. The Arbitrator disagrees: While the 

Coach was entitled to terminate the Agreement when the Club failed to pay the salary 

for more than 30 working days, such termination was not an automatic consequence 

but required a declaration of the Coach that he would now exercise his termination 

right. No such declaration by which the Coach informed the Club the he had exercised 

his termination right on 16 July 2014 has been submitted in this arbitration. 

45. The first evidence of termination of the Agreement can be found only in the Coach’s 

formal letter of 22 August 2016 which states: “Deeming the contact signed on July 30, 
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2013 terminated on your full responsibility” and “Hold you fully responsibility for your 

termination of the contract signed with the constituent on July 30, 2013 as the 

termination came as a result of your unjustified and unlawful behavior.” While this 

wording seems to refer to the non-payment of the Coach’s salary, that may only be 

understood as a reference to the cause for termination but not to the termination itself. 

Failing any prior legally sufficient termination notice, it is the note of 22 August 2016 

which the Arbitrator considers as the first declaration of the Coach’s will to bring the 

Agreement to an end.  

46. The Club submits however that the Coach should have gone on strike before it 

terminated the Agreement, as provided by clause 4 of the Agreement. However, that is 

not what clause 4 says. The Coach was entitled but not obliged to go on strike before 

he was “free to leave”. The strike may generally be an effective form of leverage to 

prompt the Club to comply with its financial obligations (except in cases like the present 

where a strike during off-season would make little sense), but it has not been defined 

as a mandatory pre-requisite before the Agreement is terminated. In any event, 

termination of the Agreement is explicitly governed by clause 9 while clause 4 rather 

determines under which circumstance the Coach may stop providing his services.  

7.2.2. Termination of the Agreement by the Club bec ause of the alleged breach of 

contract by the Coach? 

47. The Club argues that the Agreement must be deemed terminated as a result of the 

repeated breach by the Coach when he made political statements in public, when he 

appeared in TV shows and when he attacked one of the Club’s sponsors – and not by 

the Coach’s termination letter.  

48. Clause 7 of the Agreement stipulates some rules of conduct for the Coach. Clause 7 of 

the Agreement includes the following:  

“For the effective implementation of the present Agreement, the COACH shall 
abide by the following guidelines set forth by the CLUB. The CLUB has the right to 



 

Arbitral Award  16/25 
(BAT 0603/14) 
 

terminate this Agreement without any additional compensation if it sees that the 
COACH does not fully respect this article: 

⋅ The COACH must not bring any discredit to the CLUB. 

[…] 

⋅ The COACH agrees to observe and fully comply with all applicable Laws of the 
country of Lebanon.  

[…] 

⋅ The COACH agrees to conduct himself both on and off the basketball court 
according to standards of sportsmanship, honesty, ethics and fair play.  

⋅ The COACH shall do his best to maintain a family atmosphere within the team.” 

49. Clause 10 stipulates the Club’s right to terminate the Agreement if the Coach breaches 

his obligations. Clause 10 of the Agreement, reads, in extracts, as follows:  

“The Club has the right to terminate this Agreement without any additional 
compensation if it seems that the COACH does not fully respect this article:  

[…] 

⋅ During the period defined in Article 2, the COACH is not allowed to engage in 
any political activity of any kind, and is not allowed to talk about politics or do 
political statements, releases, signs or gestures of any kind, both on and off the 
court.  

[…] 

⋅ The COACH has the obligation to remain confidential about all the matters 
related to the CLUB either in public or in the media. 

⋅ The COACH has the obligation to comply with any team activity requested by 
the CLUB and related to the sponsors of the CLUB.  

⋅ The COACH is not allowed to contact the media (for Statements, 
Advertisements, Interviews…), and can only do so after the prior written 
approval of the CLUB’s President and team director.” 

 

50. Against this background the Arbitrator does not agree with the Club’s reasoning that 

the “Agreement is considered terminated by the Club if the latter sees that the Coach is 

not respecting the provisions thereof” (cf. Club’s Answer of 24 October 2014, para. 66; 

cf. also para. 50). Also the Club misconceives the difference between the right to 

terminate the Agreement and the act of termination. While clauses 7 and 10 generally 
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entitle the Club to terminate the Agreement because of e.g. Coach’s political 

statements in public, that is not an automatic consequence of such behaviour. As the 

Club has not provided any evidence of having given notice of termination and not even 

a written warning after the public statements following the alleged instances, the 

Agreement cannot be “deemed terminated” because of the Coach’s alleged breach. It 

seems that the argument about the Coach’s unwelcomed public statements was raised 

rather as a defence against his salary claims. The Arbitrator also notes that the Club 

submits in para. 49 of its Answer of 24 October 2014 that despite the alleged breaches 

by the Coach of “the Agreement, the Respondent kept on a balanced and fair 

relationship with the Coach, to avoid any unnecessary problems”. This leads to a 

contrary conclusion, namely that the Club was indeed ready to continue the co-

operation with the Coach despite his public statements.       

51. The Arbitrator therefore finds that the Agreement has not been terminated by the Club 

for just cause. Thus, it can be left open whether the Coach actually breached the 

Agreement. 

7.2.3. Was the Agreement terminated by the Club bec ause of the uncertainty 

concerning the continuance of the Lebanese Champion ships? 

52. The Club submits that it was entitled to terminate the Agreement because of the 

uncertainty caused by the Lebanese Federation about the continuance of the 

championships. It refers to clause 9, third bullet point, of the Agreement which says:  

“In case the Lebanese Federation decides to definitely stop or cancel the 
Championship because of unforeseen developments or Force Majeure, the Club 
will have the right to terminate the Agreement without compensation.”  

53. The Arbitrator disagrees because of two reasons: 

a. The Club did not submit that the Lebanese Federation “decided to 

definitely stop or cancel the Championship because of unforeseen 

developments” as set out in clause 9. The Club has no right to 

terminate the Agreement if the Lebanese Federation merely raises 
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concerns about the continuance of the Championships. There is no 

evidence that more than such concerns were expressed. As a matter 

of fact, the Lebanese Championship is actually being held in the 2014-

2015 season.  

b. There is no evidence that the Club ever notified the Coach that the 

Agreement was cancelled because of the discontinuance of the 

Lebanese Championship.  

54. Therefore, clause 9, third bullet point of the Agreement does not apply: neither was the 

Club entitled to terminate the Agreement nor did it ever notify the Coach of a 

termination based on a discontinuance of the Lebanese Championships. 

7.2.4. Summary regarding the termination of the Agr eement 

55. The Arbitrator concludes that the Agreement was terminated by the Coach because the 

Club stopped the contractually agreed salary payment. The termination became 

effective upon receipt of the formal letter of 22 August 2014, i.e. on 26 August 2014. 

7.3. What are the consequences of the termination o f the Agreement by the Coach? 

56. The Coach claims the amount of USD 374,000 as the open balance of the salary 

package until the end of the contractual term. That amount consists (i) of the salary 

earned but unpaid at the time the Agreement was terminated (namely, unpaid salaries 

for June 2014, July 2014 and August 2014) (cf. no 7.3.1 below), and (ii) of the future 

salary payments due under the Agreement (namely, USD 154,000 for 2014-2015 

season and USD 180,000 for 2015-2016 season) (cf. no 7.3.2 below).   

7.3.1. The outstanding salaries until the date of t he termination of the Agreement 

57. According to clause 4 of the Agreement, the Coach was entitled, inter alia, to salaries 

for the 2013-2014 season in the total amount of USD 156,000 and for the 2014-2015 

season in the total amount of USD 168,000. He alleges that the Club only paid 
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USD 130,000 and failed to pay his salaries since 10 June 2014. That was never 

disputed by the Club. The Club argues that it “were only late due to the financial 

situation of the Respondent” (cf. Club’s answer of 24 October 2014, para. 87). 

Therefore, at the time of the termination of the Agreement, i.e. 26 August 2014, the 

salaries of June 2014, July 2014 and August 2014 were due. The Arbitrator finds 

therefore that the Coach is entitled to the outstanding salary for the 2013-2014 season 

in the amount of USD 26,000 and for the 2014-2015 season in the amount of 

USD 14,000.   

7.3.2. Is the Coach also entitled to the future sal aries for the 2014-2015 and 2015-

2016 seasons?  

58. It is disputed whether the Club remained liable for the contractual payments also after 

the termination of the Agreement. 

59. Clause 4 of the Agreement states that the Coach after a delay in payment of more than 

30 working days “will be free to leave, while the CLUB has to pay all his salaries 

mentioned above, and issue a letter of clearance” (emphasis added). Pursuant to 

clause 9 of the Agreement with the title of “Special provisions”, the COACH is entitled 

“to terminate this Agreement without prejudice or compensation and while maintaining 

his financial rights up to that moment in case the CLUB is late for more than 30 working 

days on honouring any of its financial payments” (emphasis added).  

60. The Club argues that according to clause 9 of the Agreement the Coach may terminate 

the Agreement if his salary remained unpaid for more than 30 working days but he is 

entitled to his salaries only until the termination date. Continuing payment would only 

be due if the Coach did not terminate the Agreement but only refused to work, as 

stipulated in clause 4.  

61. The Coach maintains that clauses 4 and 9 are addressing the same situation, namely 

the non-payment of the salary and the right of the Coach to terminate his employment. 

It would be odd if the Club may trigger the termination of the Agreement by simply 

stopping payment without bearing the risk of paying the remaining salary. 
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62. The Arbitrator finds that the Club’s reading of clauses 4 and 9 falls short and ignores 

the entirety of the obligations of the Club triggered by the termination of the Agreement. 

If the Coach stops working and goes on strike, he is indeed entitled to his salary since 

he remains employed until the termination of the Agreement. If he terminates the 

Agreement, he is entitled to salary only until the moment of the termination of the 

Agreement. However, that is not the end of the story: when the Club stops paying the 

agreed salary, it is in breach of the Agreement. The Coach may then decide to stop or 

to continue the Agreement. If he continues under clause 4, he remains entitled to his 

salary, since he remains employed. If he terminates the Agreement under clause 9, the 

Coach is no longer an employee entitled to salary but the claim for the remaining 

contributions under the Agreement becomes a claim for damages. The Coach’s right to 

damages has not been limited in any way by the Agreement. 

63. While the Coach’s claim to salaries is defined by the contractual provisions, the claim 

for damages because of breach of contract is subject to further considerations, in 

particular the Coach’s duty to mitigate the Club’s loss. It would therefore not be correct 

to simply equal the salary claim and the claim for damages and to make the Coach’s 

financial rights depending on whether he was still employed or whether he had 

terminated the Agreement. 

64. The Agreement ended on 26 August 2014, as held above. The remaining salary for 

2014-2015 season amounts therefore to USD 154,000 (USD 168,000 – USD 14,000). 

According to clause 4 of the Agreement, the Coach was entitled to salaries for the 

2015-2016 season in the amount of USD 180,000. After the termination of the 

Agreement, the Coach would have earned USD 334,000 under the Agreement. 

7.3.3. Calculation of the damages 

a) Breach of the Agreement by the Coach? 

65. Considering the admitted submissions on file, the Arbitrator does not see any 

substantial reasons that would speak against the Coach: although he may not have 

complied with all obligations under clause 7 and 10 of the Agreement (for example the 
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Coach admitted that he was interviewed on TV on 6 May 2014), it appears that the 

Club’s failure to pay his salaries in June 2014, July 2014 and August 2014 was not a 

consequence of the Coach’s breach of his contractual obligations but of the Club’s 

financial situation and its intention to no longer participate in the Lebanese 

Championship in the 2014-2015 season. Taking into account the other circumstances, 

including the fact that the Club settled on amicable basis with many of its players, the 

Arbitrator finds therefore that the Coach did not contribute in any way to the rejection of 

his services and that he was not himself in material breach when he terminated the 

Agreement.  

b) Duty to mitigate loss 

66. According to generally accepted principles of the law of damages and also of labor law, 

any amounts which the Coach earned or might earn by exercising reasonable care 

during the remaining term of the Agreement must be deducted. Obviously, this is also 

the Club’s understanding when it claimed that the BAT should take into account the 

Coach’s new contract.  

67. The Coach contracted on 24 November 2014 with Cercle Sportif Mariste, Champville 

with which he agreed on a salary for the 2014-2015 season of USD 96,000. 

68. With regard to the 2014-2015 season there are no indications that the Coach earns or 

could earn more than the amount of USD 96,000 as agreed with Cercle Sportif Mariste, 

Champville.  

69. With regard to the 2015-2016 season, the Arbitrator finds that the Coach is obliged to 

take reasonable steps to mitigate his loss. The Arbitrator has no doubts that he will 

most likely obtain an at least comparable contract for the 2015-2016 season. As the 

Coach argues himself, he has an excellent curriculum vitae. For example, he is 

currently the coach of the Lebanese National Team. Furthermore, Cercle Sportif 

Mariste, Champville is classified in the upper half of the table of the Lebanese 

Championship. Therefore, it may well be that the agreement with Cercle Sportif 

Mariste, Champville, will be renewed. Considering the salary that the Coach had 
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previously negotiated for the 2014-2015 season, the Arbitrator finds that he can 

reasonably be expected to obtain a similar net salary for the 2015-2016 season, 

namely USD 96,000 which is still considerably less than the amount which he earned 

(or would have earned) according to the Agreement. 

70. For these reasons, the Arbitrator finds it fair that the contractual compensation awarded 

to the Coach will be reduced by USD 192,000.  

71. To conclude, the Arbitrator finds that the Club is obliged to pay the Coach a 

contribution in the amount of USD 182,000 ([USD 26,000 + USD 14,000] + 

[USD 334,000 – 2 x USD 96,000]). 

7.4. Bonus 

72. The Coach requested in his Request of Arbitration a compensation for the unpaid 

bonuses. However, neither in his first nor in his second Reply, did the Coach ask for 

any bonus payments. Taking also into account that the bonus claim has remained 

unsubstantiated, the Arbitrator finds that the Coach is not entitled to a compensation for 

bonuses.    

7.5. Interest 

73. In his first Reply of 1 December 2014, the Coach requests interest “as from the date of 

16 July 2014 and until the effective payment“ or “as from the 1st breach of contract, i.e. 

10 June 2014, until effective payment”. The Agreement does not provide for the 

payment of default interest.  

74. According to standing BAT jurisprudence, default interest can be awarded even if the 

underlying agreement does not explicitly provide for an obligation to pay interest.5 This 

is a generally accepted principle which is embodied in most legal systems. However, it 

                                                      

5 Ex multis: BAT 0490/13. 
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is also generally accepted that the obligee has to request payment of interest from the 

obligor if not agreed in the underlying agreement in advance. In his email of 15 August 

2014, the Coach only requested the Club pay the outstanding salaries. From the 

documents on record, the Coach requested payment of interest only in his first and 

second Replies (and not in the Request for Arbitration). 

75. The Arbitrator, deciding ex aequo et bono and taking into consideration that the Coach 

has not claimed interest before filing the second submission, finds that the starting date 

for the calculation of the default interest shall be the day of receipt of the first Reply by 

the BAT Secretariat which is 1 December 2014.   

76. Regarding the interest rate, still deciding ex aequo et bono and in line with BAT 

jurisprudence, the Arbitrator considers interest in the rate of 5% p.a. to be fair and 

equitable in the present case.  

7.6. Summary 

77. The Coach is entitled to a contribution of USD 182,000 – consisting of the outstanding 

salaries for the 2013-14 season and the 2014-2015 season in the amount of 

USD 40,000, compensation for the lost salaries for the 2014-2015 season and the 

2015-2016 season in the amount of USD 142,000 – plus interest of 5% p.a. on 

USD 182,000 since 1 December 2014.  

8. Costs 

78. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

79. On 6 May 2015 – considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration which shall 
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include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”, and that “[t]he fees of the Arbitrator shall be calculated on 

the basis of time spent at a rate to be determined by the BAT President from time to 

time”, taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the arbitration costs in the present matter to be 

EUR  11,570.00 

80. Considering that the Coach prevailed on approximately 50% of his claims, the 

Arbitrator holds it fair that the fees and the costs of this arbitration are shared equally 

(Article 17.3. of the BAT Rules).  

81. Given that the Advance on Costs of EUR 12,000 were entirely paid by the Coach, in 

application of Article 17.3 of the BAT Rules the Arbitrator decides that the Club shall 

pay half of the arbitration costs of EUR 11,570.00 to the Coach. The balance of the 

Advance on Costs, in the amount of EUR 430.00, will be reimbursed to the Coach by 

the BAT. 

82. Furthermore, in view of the above analysis regarding arbitration costs, the Arbitrator 

considers it adequate that neither the Coach nor the Club is entitled to the payment of 

a contribution towards their legal fees and other expenses (Article 17.3. of the BAT 

Rules).  
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9. AWARD 

For the reasons set forth above, the Arbitrator decides as follows:  

1. Amchit Club is ordered to pay to Mr. Ghassan Ant oine Sarkis the net 
amount of USD 182,000.00 plus interest of 5% p.a. s ince 1 December 2014.  

2. Amchit Club is ordered to pay to Mr. Ghassan Ant oine Sarkis the amount 
of EURO 5,785.00 as a reimbursement of the advance on arbitration costs. 

3. Each party should bear its own legal fees and ex penses.  

4. Any other or further-reaching claims for relief are dismissed. 

 

Geneva, seat of the arbitration, 13 May 2015 

 

 

Stephan Netzle 

(Arbitrator) 

 


