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1. The Parties 

1.1 The Claimant 

1. Mr. Marko Tomas (“Player”) is a Croatian professional basketball player who was 

retained by Fenerbahce Spor Kulübü for the 2010-2011 and 2011-2012 seasons. 

1.2 The Respondent  

2. Fenerbahce Spor Kulübü (“Respondent”) is a professional basketball club in Istanbul, 

Turkey. 

2. The Arbitrator 

3. On 22 August 2014, Prof. Richard H. McLaren, President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Klaus Reichert SC, as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). None of the Parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Background and the Dispute  

4. On 21 June 2010, Player and Respondent entered into an agreement (“the 

Agreement”) whereby the latter engaged the former to play basketball for the 2010-

2011, and 2011-2012 seasons. The salary of Player was agreed at EUR 700,000.00 

net of tax for the 2010-2011 season, and EUR 800,000.00 for the 2011-2012 season. 

In addition, bonuses were payable in the event of certain specified on-court successes. 
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5. The 2010-2011 season appears, from the Request for Arbitration, to have broadly 

proceeded without contractual problems between the Parties. That season was marked 

by significant on-court success for Respondent with a league title. That success 

triggered a bonus payment entitlement for Player in the amount of EUR 50,000.00. In 

the Request for Arbitration it is stated that only half, EUR 25,000.00, was paid by 

Respondent to Player. He says that this amount remains outstanding.  

6. During the 2011-2012 season Player is stated, in the Request for Arbitration, to have 

been paid EUR 534,000.00 by Respondent representing six full monthly instalments of 

EUR 80,000.00 (his salary for 2011-2012 of EUR 800,000.00 being divided into ten 

equal monthly instalments), and a part-payment for the seventh month. In addition, 

Player received EUR 178,502.00 as an insurance pay-out following an injury he 

sustained. These payments added together result in a total of EUR 712,502.00. Player 

says that he is therefore short by EUR 87,498.00 for the 2011-2012 season in respect 

of the salary due to him from Respondent. He says that this amount remains 

outstanding. 

3.2 The Proceedings before the BAT  

7. On 11 August 2014, Player filed a Request for Arbitration of the same date in 

accordance with the BAT Rules. 

8. The non-reimbursable handling fee in the amount of EUR 3,000.00 was paid in two 

stages: (a) EUR 2,000.00 on 7 July 2014; and (b) EUR 1,000.00 on 9 September 2014.  

9. On 10 September 2014, the BAT informed the Parties that Mr. Klaus Reichert, SC had 

been appointed as the Arbitrator in this matter. Further, the BAT fixed the advance on 

costs to be paid by the Parties as follows: 

“Claimant (Mr. Marko Tomas) EUR 6,500.00  
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Respondent (Fenerbahce Spor Kulubu) EUR 6,500.00” 

The foregoing sums were paid as follows: 23 September 2014, EUR 6,500.00, by 

Respondent; and 3 October 2014, EUR 6,500.00, by Player. 

 

10. On 11 September 2014, an amended Request for Arbitration was sent by the BAT, as 

filed by Player, to replace the one despatched on 10 September 2014. The reason for 

the amended Request for Arbitration was that the Player had noticed a mistake as 

regards the sums paid by Respondent in respect of the bonuses.  

11. On 2 October 2014 Respondent filed its Answer. 

12. By Procedural Order dated 7 October 2014 the Arbitrator gave Player an opportunity to 

comment on the Answer. Player filed his Reply on 28 October 2014.  

13. Respondent filed its Rejoinder on 12 November 2014. 

14. On 18 November 2014, the Parties were invited to submit their statements of costs by 

25 November 2014 and were notified that the exchange of submissions was closed in 

accordance with Article 12.1 of the BAT Rules. 

15. The Parties filed their statements of costs on 25 November 2014. On 2 December 2014 

the Parties each commented upon the statement of costs of the other.  

4. The Positions of the Parties 

16. Player’s position is that he is owed (these figures are taken from the claims for relief in 

the Request for Arbitration – as corrected on 11 September 2014): 

(a) EUR 25,000.00 (plus a penalty fee of EUR 2,250.00) together with interest at 

5% from 16 August 2011; 
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(b) EUR 2,250.00 as a penalty fee together with interest at 5% from 17 October 

2011; 

(c) EUR 2,250.00 as a penalty fee together with interest at 5% from 16 November 

2011; 

(d) EUR 2,250.00 as a penalty fee together with interest at 5% from 17 December 

2011; 

(e) EUR 2,250.00 as a penalty fee together with interest at 5% from 16 January 

2012; 

(f) EUR 2,250.00 as a penalty fee together with interest at 5% from 16 February 

2012; 

(g) EUR 2,250.00 as a penalty fee together with interest at 5% from 18 March 

2012; 

(h) EUR 2,250.00 as a penalty fee together with interest at 5% from 16 April 2012; 

(i) EUR 2,250.00 as a penalty fee together with interest at 5% from 17 May 2012; 

(j) EUR 2,250.00 as a penalty fee together with interest at 5% from 16 June 2012; 

(k) EUR 7,498.00 for unpaid salary (plus a penalty fee of EUR 2,250.00) together 

with interest at 5% from 16 June 2012; and 

(l) EUR 80,000.00 for unpaid salary (plus a penalty fee of EUR 2,250.00) together 

with interest at 5% from 17 July 2012. 
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17. Respondent’s position as regards the amounts from 2010-2011 is that these were paid. 

As regards the 2011-2012 season, it says that it paid most of the salary instalments, 

deducted a fine from one instalment, was unaware of the insurance pay-out which 

Player received during that season by reason of injury while on national team duty, and 

thereafter was unaware of any issue about outstanding money. Respondent also raises 

the principle of Verwirkung to say that Player’s claims are inadmissible due to the 

passage of time. 

5. The Jurisdiction of the BAT 

18. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

19. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

20. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.1 

21. The jurisdiction of the BAT over Player’s claims is stated to result from the arbitration 

clause in the Agreement (heading “FIBA Arbitral Tribunal (FAT)”), which reads as 

follows:  

“Any dispute arising or related to the present contract shall be submitted to the FIBA 
Arbitral Tribunal (FAT) in Geneva, Switzerland and shall be resolved in accordance with 
the FAT Arbitration Rules by a single arbitrator appointed by the FAT President. The seat 
of the arbitration shall be in Geneva, Switzerland. The arbitration shall be governed by 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523.  
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Chapter 12 of the Swiss Act on Private International Law (PIL), irrespective of the parties’ 
domicile. The language of the arbitration shall be English. Awards of the FAT can be 
appealed to the Court of Arbitration for Sport (CAS), Lausanne, Switzerland. The parties 
expressly waive recourse to the Swiss Federal Tribunal against awards of the FAT and 
against decisions of the Court of Arbitration for Sport (CAS) upon appeal, as provided in 
article 192 of the Swiss Act on Private International Law. The arbitrator and CAS upon 
appeal shall decide the dispute ex aequo et bono.” 

22. The arbitration clause is in written form and thus fulfils the formal requirements of 

Article 178(1) PILA.  

23. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration clause under Swiss law 

(referred to by Article 178(2) PILA).  

24. The language of the arbitration clause is quite clear, the Parties have opted for BAT 

arbitration (noting Article 18.2 of the BAT Rules regarding BAT’s former name, FAT).  

25. The Parties have fully joined issue with the claims advanced in this arbitration, without 

reservation as to jurisdiction. 

26. For the above reasons, the Arbitrator has jurisdiction to adjudicate Player’s claims. 

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

27. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 
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“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

 
28. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

29. As noted in paragraph 21 above, the arbitration clause in the Agreement expressly 

provides that the Arbitrator shall decide any dispute ex aequo et bono. 

30. The concept of “équité” (or ex aequo et bono) used in Article 187(2) PILA originates 

from Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat)3, under 

which Swiss courts have held that arbitration “en équité” is fundamentally different from 

arbitration “en droit”: 

“When deciding ex aequo et bono, the Arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”4 

31. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case.”5 

32. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3  P.A. Karrer, Basler Kommentar, No. 289 ad Art. 187 PILA. 
4  JdT 1981 III, p. 93 (free translation). 
5  Poudret/Besson, Comparative Law of International Arbitration, London 2007, No. 717. pp.625-626. 
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any particular national or international law.” 

33. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings  

34. Respondent raises the principle of Verwirkung as a complete answer to all the claims 

made by Player. The Arbitrator finds it appropriate to consider this point first. If the 

argument made by Respondent succeeds then, clearly, no further consideration of the 

case will be necessary. Put another way, if Verwirkung is successfully invoked, any 

discussion of the merits of Player’s claims thereafter does not have any practical or 

legal benefit. 

35. Respondent’s position is as follows (paragraph 10 of the Answer): 

“Besides our foregoing objections, the complainant’s claims should be rejected in any 
case due to the process of law as required by the “Verwirkung” principle. 

The principle of Verwirkung requires that the Player has failed during a significant period 
of time to exercise his right. 

The club acts with the assumption that the liability was completed. The Club may not 
remain under the threat of claims for a long time. If the player had any outstanding 
receivable within the mentioned period and if interest was claimed for that, then why did 
not the player claim payment? Let alone taking legal action, the Player did not even make 
a request to the Club in this respect. Even that means an implicit acceptance. As a result, 
all claims of the complainant are required to be rejected due to both the process of law 
and the content of claims.” 

36. In reply Player does not dispute that Verwirkung is a principle which can be considered 

by the Arbitrator. His position is that he was in contact with Respondent’s 

representatives on a daily basis while playing (date is stated to be July 2012), 

reminding them constantly about the debt. He further says that he made calls himself 

and so did his agent reminding Respondent of the debts. Specifically Claimant says 

that he “can deliver appropriate affidavits in that regard”. Finally he says that because 

he acted bona fide and waited filing his request, giving Respondent more time to 



 

 

 

 

 

 

Arbitral Award  10/16 
(BAT 0593/14) 
 

comply with its obligations, this cannot be held against him. 

37. It is necessary to discuss what is actually meant by Verwirkung. The principle has been 

referred to previously in BAT awards and the relevant passages are set out below.  

38. In BAT case 0107/10 the Arbitrator stated (paragraphs 56 and 57): 

“The principle of "Verwirkung" requires two prerequisites: (a) that the creditor has failed 
during a significant period of time to exercise his right and (b) that the debtor had 
reasonable grounds to rely on the assumption that the creditor would not avail himself of 
his right or claim in the future. 

Regarding the “significant period of time”, in general a stringent standard has to be 
applied. In an environment in which contracts are rather short-lived and players move 
quickly from one club to the other, the period of one year could - in principle - be seen as 
a limit. Accordingly, a party to the contract that does not avail itself of a right or claim for a 
period of one year after the end of the contract could be perceived by the other 
contracting party as having accepted the status quo. In any event, the individual 
circumstances of each case will have to be taken into account.” 

39. In BAT case 0121/10 the Arbitrator stated (paragraphs 93-96): 

“Ex aequo et bono requires the Arbitrator to take into account the context of professional 
basketball when exploring the specific operation of such a doctrine. Plainly different 
industries or subject-matters will have different drivers when it comes to what is 
appropriate for the operation of such a doctrine. In professional basketball contractual 
arrangements revolve around seasons running from early September to late May (subject 
to variations). There appears to be considerable movement of players during the off-
season each year and frequently a team’s make-up can vary from one season to the 
next. Some contracts are for one year; others for two years (as in this case) and others 
for three years. It is obviously a matter of considerable commercial importance to a 
professional basketball team that its financial affairs from prior seasons do not overhang 
unduly into subsequent seasons. This is a factor which the Arbitrator believes is also well-
known amongst Agents whose interaction with professional clubs lies at the heart of the 
make-up of teams. 

The Arbitrator therefore is of the view that it is just and equitable that the doctrine of 
venire contra factum proprium, when applied to professional basketball contracts, takes 
careful account of the matters set out in paragraph 93 of this Award and also the specific 
circumstances of the contract involved. 

Turning to the specific circumstances of this case, the Agreement’s term ran to June 
2009 had it been fulfilled by the Parties. Thus, at the very latest in time, Claimant’s 
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contractual association (and one cannot make any assumption as to renewal) with 
Respondent 1 would have come to an end in June 2009. His Request for Arbitration was 
more than one year later in August 2010. While that is a hypothetical analysis, it does 
convey the delay in this matter. 

Perhaps of more particular importance for the operation of the doctrine of venire contra 
factum proprium is the fact that Claimant took no action, even a simple notification of 
claim, throughout the entirety of the 2008-2009 season and during the off-season in 
2009. Respondent 1 arranged its affairs and its team for the 2009-2010 season (at a 
point when on any analysis of the Agreement it would no longer have applied) upon the 
assumption that it had drawn a line under its dealings with Claimant pursuant to the 
Termination Agreement.” 

40. In BAT case 0480/13 the Arbitrator stated (paragraphs 89-91):  

“The principle of "Verwirkung" requires two prerequisites: (a) that the creditor has failed 
during a significant period of time to exercise his right and (b) that the debtor had 
reasonable grounds to rely on the assumption that the creditor would not avail himself of 
his right or claim in the future. 

Regarding the “significant period of time”, the BAT Rules do not provide for a definite time 
period after which a claim is barred due to the principle of “Verwirkung”. In prior BAT 
cases, the arbitrators decided objections regarding the principle of “Verwirkung” on a 
case-by-case basis. The Arbitrator is not prepared to take guidance in national laws 
either on a comparative basis or in relation to the national laws most closely connected to 
the dispute at stake. Referring to Article 19 PILA, the Club submits that a mandatory 20-
working-day period for labour law disputes under Spanish law has to be taken into 
consideration. However, any provisions under Spanish law – even assumed that they are 
mandatory – are not applicable in the present case, since in accordance with Article 
187(2) PILA, the Parties explicitly decided and empowered the Arbitrator to decide the 
dispute ex aequo et bono. 

The Arbitrator finds that with regards to the “significant period of time” short periods of 
time for filing claims with regard to players’ salaries are rather uncommon in the 
environment of professional basketball on an international level. The same is true when 
looking at disputes in other team sports, in particular football. The Arbitrator notes that in 
football-related cases the principle of “Verwirkung” only kicks in “if more than two years 
have elapsed from the event giving rise to the dispute.” The Arbitrator finds this an 
equitable concept and, thus, deems that – in principle – for the condition of “significant 
period of time” to be fulfilled a minimum of two years must have elapsed from the 
occurrences that gave rise to the present dispute until the filing of the Request for 
Arbitration. The Arbitrator would, however, be prepared to accept a lesser period of time 
in truly exceptional circumstances, in particular in a case where there was no exchange 
of correspondence between the claimant(s) and the respondent, i.e., if a respondent is 
taken by complete ambush when notified of the filing of the Request of Arbitration through 
the BAT.” 
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41. These awards have broadly established that the principle of Verwirkung, in the context 

of BAT arbitration, require there to be a failure by a claimant to assert contractual rights 

over a significant period of time, and there also being reasonable grounds for a 

respondent to believe that those rights will not be pursued. There is some divergence 

as to what constitutes a significant period of time, with between one and two years 

discussed in the awards. However, given the facts of this case, resolving this 

divergence is not necessary for the purposes of this Award. 

42. Player’s claim arising from the 2010-2011 season, namely an outstanding bonus 

entitlement of EUR 25,000.00 (apart from the claim for penalty fees), became 

apparently due and owing on 1 July 2011 (the date specified in paragraph 1.4 of the 

Request for Arbitration). That date is more than three years before the initiation of this 

arbitration on 11 August 2014. 

43. Player’s claim arising from the 2011-2012 season arises, in substance, from the 

apparently unpaid salary installments due on 1 May 2012 (which was mostly paid) and 

1 June 2012 (which was unpaid). Thus, there was more than two years between the 

final date for payment of a salary installment under the Agreement and the date of the 

filing of the Request for Arbitration. 

44. There is no evidence6 put before the Arbitrator as to any demand made by Player after 

1 June 2012 addressed to Respondent that outstanding money be paid. The latest date 

of demands referred to by Player in submission is in July 2012, again more than two 

years prior to the filing of the Request for Arbitration.  

                                                

6 While Claimant stated in the Reply that he could deliver appropriate affidavits as to the demands made for 
payment, it was up to him to file such evidence as he considered necessary at that time rather than put off doing 
so to some unspecified later date in the arbitration. Respondent unambiguously raised Verwirkung in the 
Answer and it was for Claimant to meet that case as he saw fit without reservation. In principle, it is not for the 
Arbitrator to direct the proofs of a party. 
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45. The Arbitrator finds that the first element of the test for Verwirkung is established as 

Player took no steps for a significant period of time to assert his contractual rights. 

46. The second element of the test for Verwirkung requires Respondent to believe that 

Player was not going to pursue his contractual rights.  

47. Of particular relevance to this aspect of the test is the fact that Player’s time with 

Respondent came to an end in 2012 with the expiration of the Agreement. For a 

significant period of time Player was both no longer with Respondent, and not asserting 

his contractual rights. On any analysis, if a professional basketball player leaves a club 

and makes no demands, or no demands even if made have been proven, for a period 

of two years, it is entirely reasonable for such club to presume that it will not be 

pursued for any remaining matters associated with that player. 

48. In summary, Player left Respondent in June 2012 with apparently a significant amount 

of money owed to him. He did not pursue those debts by demanding them from 

Respondent over a two year period up to July 2014. In the light of established doctrine 

of Verwirkung and the circumstances of this case and the nature of international 

professional basketball contracts, the Arbitrator holds that Respondent is entitled to 

resist the claims made in this arbitration.  

49. In conclusion, the Arbitrator dismisses the claims made by Claimant on the basis of 

Verwirkung. 

7. Costs 

50. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 



 

 

 

 

 

 

Arbitral Award  14/16 
(BAT 0593/14) 
 

expenses incurred in connection with the proceedings. 

51. On 1 February 2015 – considering that pursuant to Article 17.2 of the BAT Rules “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised – the BAT President determined the arbitration costs in the present matter to be 

EUR 11,240.00. 

52. Player’s claims failed by reason of the principle of Verwirkung. He cannot therefore be 

awarded his costs as against Respondent.  

53. Respondent has prevailed in this case, and seeks its costs as against Player. The sum 

claimed for legal costs is EUR 1,000.00. Player made no comment as to the sum 

claimed.  

54. The Arbitrator finds and holds that Respondent is entitled to an award of its legal costs 

in the amount of EUR 1,000.00 from Player. 

55. Turning to the arbitration costs, these are to be awarded to Respondent (which, as 

noted above, paid EUR 6,500.00 to the BAT). The Arbitrator decides that in application 

of article 17.3 of the BAT Rules:  

(i) BAT shall reimburse the balance of the Advance on Costs to Respondent in the 

amount of EUR 1,760.00;  

(ii) Player shall pay EUR 4,740.00 to Respondent, being the difference between the 

costs advanced by it and the amount to be reimbursed to it by the BAT; 
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(iii) Player shall pay EUR 1,000.00 to Respondent, representing a contribution by him 

to its legal fees and expenses.  



 

 

 

 

 

 

Arbitral Award  16/16 
(BAT 0593/14) 
 

8. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows:  

1. All claims for relief made by Mr. Marko Tomas ar e dismissed. 

2. Mr. Marko Tomas shall pay Fenerbahce Spor Kulübü  an amount of 
EUR 4,740.00 as reimbursement for its share of the arbitration costs.  

3. Mr. Marko Tomas shall pay Fenerbahce Spor Kulübü  an amount of 
EUR 1,000.00 as reimbursement for its legal costs.  

4. Any other or further requests for relief are dis missed. 

 Geneva, seat of the arbitration, 3 February 2015 
 

 

Klaus Reichert 

(Arbitrator) 


