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1. The Parties 

1. Mr. Ronald Shavlik Randolph is a professional basketball player (hereinafter referred to 

as “the Player” or “Claimant”). 

2. Foshan Long Lions BC Ltd. is a Chinese basketball club (hereinafter referred to as “the 

Club” or “the Respondent”).  

2. The Arbitrator 

3. On 23 June 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator pursuant to 

Article 8.1 of the Rules of the Basketball Arbitral Tribunal (hereinafter the "BAT Rules"). 

Neither of the Parties has raised any objections to the appointment of the Arbitrator or 

to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 26 September 2013, the Player and the Club entered into an employment 

agreement for the 2013/2014 season (the “Agreement”).  

5. Article 2 of the Agreement includes the following wording:  

“[…] The Player agrees that he shall undergo a medical check since the Club will 
evaluate and confirm that the Player is healthy without injuries. If the Player does pass 
the said medical check, both the Club and the Player agree that this agreement is a 
monthly guaranteed agreement which means if the Club has to terminate this Contract for 
the Player’s lack of skill on the court, the Club has to pay the Player for the salary and 
bonus owed to him for that month. In the event Player is injured playing basketball while 
under Contract and the Club terminates the Player’s contract while the Player is injured, 
the Club expressly agrees to pay Player all of the compensation set forth in Article 4 […]”.  

6. Article 7 (b) of the Agreement includes the following wording: 
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“[…] If Player is injured for basketball reasons or ill at any time during the term of this 
Contract for which he is unable to continue playing, and the injury is approved by medical 
expertise in written, all moneys for the respective month are still due and payable plus 
any medical expenses incurred because of injury or illness. Specialists chosen by the 
Club shall carry the medical care in such cases”.   

7. On 24 November 2013, the Player injured his [injured area] while playing an official 

game. The same day, an x-ray of his [injured area] was taken at the First People’s 

Hospital of Foshan (“Foshan hospital”), which revealed there was no fracture and the 

Player affirmed it had not been dislocated.    

8. Because the injury required medical treatment, the Club chose to have the Player 

examined by a specialist (Dr. Hongye Guan) at the Foshan hospital, where the Player 

was subsequently examined and treated at regular intervals between 25 November 

2013 and 23 January 2014. The physical examinations and treatment at the Foshan 

hospital were recorded in reports entitled “Outpatient Medical Records”.    

9. On 25 November 2013, the Player underwent a physical examination by Dr. Hongye 

Guan and had his first MRI. According to the doctor:  

“During the physical exam, I found obvious swelling around the [injured area] and very 
limited range of movement of the [injured area]. Pain associated with the [area around 
injured area] was observed”.  

Furthermore, regarding the results of the MRI, the doctor states:  

“The initial MRI in November 25, 2013 showed 1. [Diagnosis for injured area] and 2. 
[Diagnosis for injured area]. However there was no tear observed …”.   

10. In relation to the foregoing examination, the Dr. Hongye Guan adds:  

“I prescribed NSAIDs (i.e. non-steroidal drugs such as ibuprofen), icing the injured area, a 
sling for 2 days and Traditional Chinese Medicine (TCM) spray which is effective in 
alleviating pain and swelling. Such treatment had shown to be effective for many Chinese 
professional basketball players in conjunction with passive and active rehabilitation which 
is therefore exactly what I prescribed”.  

11. On 27 November 2014, the Player’s agent informed the Club that he had sought an 

opinion from the doctor of the NBA Wizards with respect to the MRI, who had stated 
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that in his view there was [Diagnosis of injured area], meaning that adequate 

rehabilitation was required in order to avoid surgery by ensuring the [injured area] was 

pain free and had recovered full range of motion before basketball activities were 

resumed; which should be achievable with a period of 3-4 weeks.  

12. According to the team doctor, Dr. Zuying Lin, he became involved with the Player’s 

treatment and rehabilitation from around 27 November 2014 onwards, by starting with 

some electro-acupuncture on that date and by advising on 3 December that the Player 

could start rehabilitation.  

13. In that connection, Dr. Zuying Lin states, among others:  

“When I was in the training field on December 4, 2013, I saw Player doing rehabilitation 
exercises. He shot and dribbled the ball […]. Based on his performance during the 
exercises, I believed Player could go back to court a month after he was injured [...] From 
the day Player was injured until December 29, 2013, unless I travelled with the team 
when they had road games, I would visit the Player every two days when I was in 
Foshan. On December 7, 2013, when I visited him, he told me the electro-acupuncture 
treatment worked well. So I went to his room to give him one more electro-acupuncture 
treatment. In addition, I visited him on December 9, December 16, December 19, 
December 21, December 26 and December 29 to apply some externally used anti-
inflammatory and blood-activating ointment on his [injured area]. I believed his condition 
improved well, I also helped him do some rehabilitation exercises, such as [rehabilitation 
exercises]. Those exercises would take about 30 minutes each time […] On December 
29, 2013 I went to his hotel room and Player said he no longer needed me to apply 
externally-used ointment. I examined his [injured area] and found no problem. I watched 
him exercising in the training field on December 30, 2013. Player could dribble and shoot 
[…]. I thought Player had recovered and so I told him that he could return to court and all 
he need was courage. He said, “No, I have not recovered yet. My [injured area] is still in 
pain”. I asked him if there is anything I could do for him. He said no, I believe that Player 
had recovered, but Player himself did not agree”.  

14. However, the Player felt the treatment and rehabilitation program were not being 

effective enough, and on 9 December 2013, via his agent, sought leave from the Club 

to travel to the USA for two weeks, in order to consult another specialist, [name of US 

specialist], and receive treatment there at his own cost except for the expense of the 

flight. 

15. Thereafter, the Player and the Club discussed the possibility of him using the 
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Christmas break for him to consult [name of US specialist, see para. 14 above] and 

receive treatment in the USA.  

16. However, they were unable to agree on the period of time during which he could be 

absent. The Player indicated that, realistically, he thought it would be difficult for him to 

guarantee a return to China before 4 January 2014, whereas the Club set 1 January 

2014 as the deadline within which he must return from the USA or risk having his 

contract terminated.  

17. In that relation, on 20 December 2013, the Club specified among others:  

“After considering all circumstances, the Club approved one-week leave from December 
21 to December 27 based on the conditions that all travel arrangements must be 
confirmed before leaving the club. You are required to report to the club on December 28, 
otherwise the club has the right to terminate your contract unilaterally”.  

18. In several iPhone messages sent to the Club between 20-22 December 2013, the 

Player explained why he believed it would be impossible to obtain the appointment and 

treatment needed within one week over Christmas, stating among others:  

“If you can just agree to the January 4 return day then I can proceed with my flight and 
appointment as scheduled and we will not lose anymore time” […] “While I am extremely 
grateful to the team for allowing me to leave and seek treatment, I do not want to put my 
contract at risk. And I do not want to fly all the way to America and not have the time to 
do the things I came there to do. Could you please let me know as soon as possible if the 
team will allow me to return to China after jan 1. If you will not allow that, or I don’t hear 
back from you by tonight then I will elect to cancel my flight tomorrow afternoon and stay 
here and continue therapy I’ve been doing. Thank you again and I will be waiting for your 
response”. 

19. On the same date, the Club took the following position:  

“The Owner does not agree to extend your report date beyond January 1. You have four 
working days plus a weekend in the States to go through the process”.  

20. The Player therefore decided to forego the trip to the USA and he remained in China.   

21. On 30 December 2013, the Player sent the Club an iPhone message as follows:  
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“It has recently been brought to my attention by Lukas that the coach has requested that I 
not attend any games, or be around the team in general. While I am confused by this 
request, I would like to you to please confirm this with me in writing before I begin missing 
games and stop being around the team completely. I don’t know why I wouldn’t be 
allowed to be around the team because I love the team, and all the players and love to 
watch them play. I love to be able to support them but if the team officially asks me not to 
be around them at all then I will honor that request. The team has also stopped providing 
transportation for me to my workouts, as well as any rehab I have to do. With that said, I 
am a bit confused as to what the team expectations are for me now. If I am not allowed to 
be around the team, and am not provided with any type of transportation for anything. 
Could you please let me know what the team expectations are for me and why I no longer 
am provided with transportation”.  

22. In addition to being treated by the team doctor and helped by him for rehabilitation from 

the end of November 2013 onwards, the Player was re-examined by Dr. Hongye Guan 

and two further MRI’s were made, the second one on 12 December 2013 and the third 

on 3 January 2014.   

23. On such basis, Dr. Hongye Guan states, among others:  

“As the anti-inflammatory medication and the rehabilitation went on, Mr. Randolph 
regained basically full passive and active range of movement within 5 weeks, but 
continued to complain of mild pain at the anterior of the [injured area] which is 
inconsistent with someone who has regained full range of movement […] I believed – and 
still believe – that as at January 13, 2014, a clinical recovery was reached in Mr. 
Randolph’s [injured area], and he could recommence practice and playing immediately. 
Some athletes are hesitant to return to competition following injuries but this does not 
mean that they have not healed. In my professional opinion this was not a question of Mr. 
Randolph returning and “playing through” an injury, but a question of him admitting that 
he was clinically cured and able to practice and play at 100%”.   

24. Following the MRI of 12 December 2013, the “MRI inspection report” issued by the 

Foshan hospital on 13 December 2013 and signed by Dr. Hong Julu, contains the 

following indications under the reference “MR Diagnosis & Suggestion”:  

“A few effusion on [injured area] has been absorbed; The original signal of [injured area’s] 
mildly damage and [injury] wasn’t clearly revealed, indicating possible improvement. 
Please combine clinical symptom and sign.” 

25. Following the MRI of 3 January 2014, the “MRI test report” issued by the Foshan 

hospital on 6 January 2014 and signed by Dr. Liu Jianping, contains the following 

indications under the reference “MR Diagnosis & Suggestion”:  
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“The morphology of [injured area] is less smooth with visible T2W1 low signal shadow of 
approximately 1x0.5 com on the edge. [Injury] is more likely. Please refer to clinical 
conditions. Further MR anthrography or arthroscopic examination is suggested”.  

26. Following an examination at the Foshan hospital by Dr. Peng Xiaowen on 16 January 

2014, the outpatient medical record of the same date indicates “[injured area] injury” 

under the reference “Diagnosis”, specifies that “…Continued treatment is required” 

under the reference “Changes of disease & treatment reaction” and recommends 

“Ultra short wave therapy … High frequency therapy … Interference currency therapy 

… Low frequency and medium frequency therapy” under the reference “Treatment 

suggestion”.     

27. Following an examination at the Foshan hospital by Dr. Peng Xiaowen on 20 January 

2014, the outpatient medical record of the same date indicates “[injured area] injury” 

under the reference “Diagnosis”, specifies that “…The symptom improved and was 

better than before. Continued treatment is required” under the reference “Changes of 

disease & treatment reaction” and recommends “Ultra short wave therapy … High 

frequency therapy … Interference currency therapy … Low frequency and medium 

frequency therapy” under the reference “Treatment suggestion”. 

28. An “outpatient medical record” of the Foshan hospital dated 23 January 2014, without 

the name of any doctor or patient indicated on the English translation states: “[Injured 

area] hasn’t swelling, the abduction of [injured area and other area]: 2014.1.13 MRI: 

[injured area] improves […] Imp: [injured area] injury […] Suggest come back to normal 

training […] Basically clinical cured”.    

29. On 25 January 2014, the Club wrote to the Player and his agent that it was terminating 

the Agreement for cause, paying his January 2014 salary and purchasing him a return 

ticket for the USA.  

30. The Club stated:  

“We received a medical report from the hospital indicates that you are fully recovered 
from the injury and no further treatment is recommended. The medical doctor believes 
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you are fit to return to normal basketball teaming routine. We called for a meeting with the 
coach team yesterday to discuss about your return to the team. The coach team believes 
that you are not a right player for their current team structure. They will not consider to 
put you back on the team. We therefor have to terminate the rest of your contract with the 
club. You are free to leave the team and the club. Your January monthly salary has been 
paid on January 16. Please inform the club your intended date of departure so they can 
arrange you ticket back to the States. Thank you for your contribution to the team”.   

31. On 26 January 2014, the Player’s agent responded by warning the Club that an 

adequate solution must be found because it had no valid ground to terminate the 

Agreement and owed the Player his remaining contractual salaries, which at that point 

in time represented two monthly installments for February and March 2014, totaling 

USD 341,800.   

32. With respect to that period of time, the payment schedule for the “Base 

Compensation” under article 4 (A) of the Agreement stipulates: “[...] USD 170,800.00 

on February 15th 2014; USD 171,000.00 within five (5) days of the Club’s last official 

season game”.  

33. On 27 January 2014, the Player received a further message from the Club as follows:  

“This is Michael Cheng the marketing director of Foshan Long Lions. The team want me 
to let you know that they only pay Shav’s hotel apartment here in Foshan till the end of 
January 2014. He needs to book the flight back to the states within 48 hours because 
team is going to have Chinese New Year break tomorrow. For more information in terms 
of contract, Voiron is the only team responsible guy to give the explanation”.  

34. The Player therefore left China.  

35. He arranged for an appointment with [name of US specialist, see para. 14 above] and, 

on 4 February 2014, flew directly from China to Denver, Colorado in order to drive to 

the doctor’s clinic in Vail, Colorado.  

36. On 5 February 2014, [name of US specialist, see para. 14 above] examined the Player 

and he started treatment and a rehabilitation program the same day.  

37. According to the Player, on 10 February 2014 the General Manager of the Phoenix 

Suns, who were urgently looking for a replacement player, contacted his agent.  
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38. As a result of the ensuing discussions, on 28 February 2014 the Player took a physical 

examination conducted by the Phoenix Suns, signed an employment contract with it on 

1 March 2014 for the remainder of the 2013/2014 season for a gross salary of 

USD 306,037 (the “NBA contract”) and played his first game for it on 2 March 2014.  

39. On 9 March 2014, [name of US specialist, see para. 14 above] issued a report “To 

whom it may concern”, containing the following indications, among others, regarding 

his examination and treatment of the Player:  

“Mr. Randolph came to me for an evaluation of his [injured area] in February 5
th
, 2014 […] 

An MRI was obtained in China which I reviewed. There was increased signal in the 
[injured area], but the MRI itself was only of modest quality. He stated that he had tried 
extensive physical therapy per the direction of the staff of the team in China, anti-
inflammatories, and activity modification. He was unable to return to basketball despite 
these treatments due to continued pain and weakness in his [injured area]  […] We 
ordered and reviewed a new MRI with a 3.0 Tesla magnet of the [injured area] without 
contrast on February 5

th
, 2014. This MRI showed [diagnosis]. The examination performed 

on February 5 was reviewed with our [specialisation] radiologist Dr Charles Ho clearly 
demonstrates a [injury] that occurred some time ago, and it was compared to some 
images from the MRI done in December in China. As far as could be determined by 
comparing with these images from December 2013, the injury looked as if it had not 
improved […] It is my professional opinion that this injury is consistent with the injury that 
Mr. Randolph described while playing basketball in November, 2013 in China […] 
Therefore when I saw him in February, it was my professional medical recommendation 
due to the significance of the [injury] as well as the pain and functional loss that Mr. 
Randolph, in addition to a supervised rehab program,  consider [treatment] to try to assist 
in decreasing his pain and possibly to help the healing of this injury […] If Mr. Randolph 
has not felt better, then he would have had to consider [surgery] of his [injured area], 
which if the pain persists, he still may need to consider in the offseason”.  

40. On 1 and 7 April 2014, the Player’s agent put the Club on written notice twice that it 

owed the Player and must pay him two remaining contractual monthly salaries 

amounting to a total of USD 341,800.  

41. Having received no response from the Club, the Player decided to file a claim in front of 

the BAT. 

42. During the course of these BAT proceedings, the Player added the following comments 

regarding his treatment by [name of US specialist, see para. 14 above]:  
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“[name of US specialist, see para. 14 above] provided me with a series of injections as 
soon as he assessed my condition in his offices. The first injection was a Platelet Rich 
Plasma (PRP) injection, which is an intra-articular injection that is a radical invasion of the 
injured area with platelet rich fluids, designed to promote healing. The second injection 
was a Synvisc Injection, which is an injection that supplements the fluids in [injured area], 
facilitating easy movement and subsequent pain relief. After the injections, there is a 
required 10-15 day period of therapy. These types of injections are designed for injuries 
that only could be repaired otherwise through surgery, and it is a final attempt to heal an 
injury before surgery is required. These injection therapies area relatively new procedure 
and have been used primarily to treat [other types of injuries] […] [name of US specialist, 
see para. 14 above] designed a post-injection program of stretching, strengthening, 
massage therapy, and active release therapy. In China, I typically received just laser 
treatment followed by ultrasound and/or shock therapy […] [name of US specialist, see 
para. 14 above] had an aggressive exercise program, but his theory was “stop at the 
pain, as the pain is a warning signal from your body”. Each day tried to move me slightly 
further along such warning signal […]”  

3.2 The Proceedings before the BAT  

43. On 6 May 2014, the BAT received the Claimant’s Request for Arbitration (dated 21 

April 2014) further to receiving on 5 May 2014 the non-reimbursable handling fee of 

EUR 4,000.      

44. Each party paid its share of the Advance on Costs, amounting in total to 

EUR 12,979.21.   

45. On 22 August 2014, the Respondent filed its Answer.    

46. By procedural order of 1 September 2014, the Parties were requested to answer 

various questions from the Arbitrator. 

47. On 15 September 2014, both Parties duly filed their replies to the questions.  

48. By procedural order of 22 September 2014, the Parties were informed that, subject to 

the Claimant providing two clarifications requested by the Arbitrator, the exchange of 

documents was deemed completed and they were requested to file their statements of 

costs. 
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49. On 26 September 2014, the Claimant answered the two questions and filed his 

statement of costs.  

50. On 29 September 2014, the Respondent filed its statement of costs.  

51. On 30 September 2014, the Parties were invited to make any comments on each 

other’s statements of costs, which the Claimant did on 7 October 2010.         

4. The Positions of the Parties 

4.1 The Claimant’s Position 

52. The Player submits in substance that the Club terminated the Agreement without cause 

and that he is therefore entitled to the full guaranteed contractual remuneration for the 

2013-2014 season, meaning that the Club must compensate him for the two 

outstanding salary instalments which became due after the termination.   

53. In that connection, the Player contends that the medical treatment he received in China 

was ineffective and that he was unduly prevented from seeking appropriate treatment 

in the USA, with the consequence that he had not fully recovered from his [injured 

area] injury when the Club terminated the Agreement. In reality, the Club’s alleged 

termination for cause was a pretext to get rid of him, since on the date of termination 

the Club knew it would not be qualified for the play-offs and therefore, under the 

applicable Chinese rules, would not be entitled to continue fielding him.   

54. In his Request for Arbitration, the Claimant requested the following relief: 

“Remaining balance owed of player contract and any and all legal fees/expenses as a 
result of this FIBA BAT Filing” 

4.2 The Respondent's Position 

55. The Club submits in substance that the Agreement was not fully guaranteed, but could 
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be terminated for cause for the end of any given month, and was therefore validly 

terminated without any compensation being due beyond the end of January 2014.  

56. Good cause for early termination could be lack of skill or similar reasons, providing only 

that the Player was not suffering from an injury at the time of termination.  

57. In that relation, the Club submits that when it terminated the agreement for cause on 26 

January 2014, the Player was in reality no longer suffering from a [injured area] injury, 

i.e. was fully recovered, but was feigning to still be suffering. This is established by the 

opinions of the Chinese medical team, made up of several doctors, treating him, 

bearing in mind that, according to the terms of the contract, the Club was entitled to 

choose the medical specialists who would treat the Player and pronounce themselves 

on his state of recovery. His rapid engagement by an NBA club and return to the game 

upon leaving China for the USA further underlines he was recovered. The Club points 

out that it had been willing to let the Player be treated in the USA in December 2013, 

which demonstrates its good faith and its desire to see the Player back on the court as 

soon as possible.    

58. The Club also submits that it is incorrect that the Club knew on the date of termination 

that it was eliminated from the playoffs, and that, in any event, the Player suffered no 

damage and is making his claim in bad faith, since, although he did not disclose this 

fact in his Request for Arbitration, thanks to the termination he was able to return to the 

USA and gain a new contract for the month of March 2014 for a salary practically 

equivalent to what he could have earned for the period which would have remained 

under the Agreement had it not been terminated. Therefore, for equitable reasons he is 

not entitled to any relief. In that connection, the Club also argues that, as per the BAT 

Rules and jurisprudence, the Player’s duty to mitigate prevent him from claiming any 

compensation.   

59. Finally, the Club submits that the possibility of a pre-existing or degenerative injury 

cannot be discounted in this case and that the Player’s behaviour contributed to the 
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termination, meaning that in any event any amount of compensation should be 

significantly reduced.   

60. With respect to costs, the Club underlines that the Player’s prayers for relief do not 

cover any claim for his own legal costs and expenses and submits that, in any event, 

due to the Player’s bad faith in making the claim, failure to fully argue his case and 

adduce evidence at the outset, failure to disclose his earnings with the Phoenix Suns 

and his non-fully responsive attitude during these proceedings, he must pay for the 

costs of arbitration and for the Club’s legal costs and expenses.    

61. In its Answer, the Club requested the following relief:  

“• Rejecting Ronald Shavlik Randolph’s prayers for relief in the Request for Arbitration.  

• Condemning Ronald Shavlik Randolph to pay all arbitration costs in accordance with 
Article 17 of the BAT Arbitration Rules.  

• Condemning Ronald Shavlik Randolph to pay Foshan Long Lions BC Ltd. a contribution 
towards its legal fees and other expenses incurred in connection with the proceedings.   

• Awarding any other remedy the Arbitrator deems fair and equitable under the 
circumstances when deciding ex aequo et bono.”       

5. The Jurisdiction of the BAT 

62. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

63. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

64. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.  
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65. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in article 12 of the Agreement, which reads as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the FIBA 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties’ domicile. The language of the arbitration shall be English. The 
arbitrator upon appeal shall decide the dispute ex aequo et bono.” 

66. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

67. With respect to its substantive validity, the Arbitrator considers that there is no 

indication in the file that could cast doubt on the validity of the arbitration agreement 

under Swiss law (referred to by Article 178(2) PILA). Furthermore, it covers the 

substance of the claims and was accepted by all the parties to the dispute.  

68. For the above reasons, and given that the Respondent has expressly accepted the 

jurisdiction of the BAT, the Arbitrator is competent to adjudicate the Player’s claims 

against the Club.             

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

69. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 

70. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 
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“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

71. Article 12 of the Agreement includes a sentence providing that if and when any dispute 

is submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

72. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought against 

the Club.  

73. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19691 (Concordat),2 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 

which is not inspired by the rules of law which are in force and which might even be 

contrary to those rules.”3 

74. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.

4
 

75. In light of the foregoing considerations, the Arbitrator makes the following findings: 

                                                

1
  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 

PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

2
  KARRER, in: Basel commentary to the PILA, 2

nd
 ed., Basel 2007, Art. 187 PILA N 289. 

3
  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 

4
  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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6.2 Findings 

76. As a preliminary matter, the Arbitrator finds that the Club’s contention that the Player’s 

claim must be rejected or the compensation reduced because he was suffering from a 

pre-existing injury and/or a degenerative condition (hereinafter referred to jointly as a 

“pre-existing injury”) must be rejected for a combination of the following reasons: 

 If the Player was suffering from a pre-existing injury which handicapped him in any 

significant manner the Club should have been aware of it, since he played for the 

Club during the previous season (2012/2013) and was subject to an entrance 

medical examination by the Club before starting the 2013/2014 season. In that 

relation, the Club has filed no contemporaneous evidence that, at the beginning of 

the 2013/2014 season, it suspected the Player to be suffering from a non-disclosed 

injury.  

 The Player passed the Club’s entrance medical examination and played the initial 

games before getting injured, without any signs of a pre-existing injury being 

invoked by the Club.   

 It is undisputed by the Club and the Chinese doctors it consulted, that the Player 

suffered an injury to his [injured area] during a game on 24 November 2013 that 

would prevent him from playing for at least 3-4 weeks. 

 The Club has filed no contemporaneous evidence that, after the diagnosis of the 

injury incurred on 24 November 2013 was made by the Chinese doctors, the Club 

or the doctors ever put the Player on notice or even mentioned to him that they 

believed he was in fact suffering predominantly from a pre-existing injury and had 

breached the Club’s trust.      

 The medical evidence adduced does not prove that the pain and reduced mobility 

in the Player’s [injured area] that followed his injury on 24 November 2013 was 

predominately caused by a pre-existing injury, rather than by the injury incurred.  

 After having received additional and different medical treatment by [name of US 

specialist, see para. 14 above] in the United States, the Player recovered, passed 
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an entrance medical examination with an NBA team and played normally for the 

rest of the 2013-2014 season. 

 The Club itself has not asserted that a pre-existing injury definitely existed but 

contends that: “… the possibility of a pre-existing or degenerative injury cannot be 

discounted in the present case”.    

77. For the above reasons, the Arbitrator finds that convincing proof is lacking of a 

concealed pre-existing injury, which would amount to a breach of contract or trust by 

the Player and justify the Club withholding all or part of the Player’s outstanding salary.   

78. The main issue in this case therefore concerns the extent and consequences of the 

injury sustained by the Player on 24 November 2013.   

79. In that connection, the Club is arguing essentially that it was entitled to terminate the 

Agreement for cause. When it acted on 25 January 2014 at that point in time the Player 

was fully recovered from his [injured area] injury and was feigning to still be suffering. 

Whereas, the Player contends he had not recovered and the Club acted in bad faith 

when terminating the Agreement.  

80. Thus, whether legal grounds for the termination is sought in article 2 of the Agreement 

– which the Club interprets as meaning that it had the contractual right to terminate the 

contract due to the Player’s “lack of skill on the court” or similar failings providing the 

Player was not suffering from an injury – or in an implied equitable term preventing a 

Player from invoking contractual guarantees if he/she is faking an injury or any form of 

incapacity to perform at his/her best possible personal level, the questions in this case 

are:  

(i) whether it is established that the Player had recovered and was faking, or at 

least unfairly exaggerating his suffering and therefore unduly refusing to play, 

and, if so  

(ii) whether the Club followed a fair procedure in the process of terminating the 
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Agreement.     

81. Regarding question (i) whether at some point before the termination of the Agreement 

on 26 January 2014, (i.e. between that date and 24 November 2013), the Player had 

fully recovered from his injury and was in fact faking the absence of sufficient recovery 

to play in official games, the burden of proof in principle lies with the Club, although it is 

also necessary to account for the fact that negative facts such as the absence of 

suffering/pain in another person are difficult to establish.   

82. In that relation, the Arbitrator finds there are no convincing non-medical indications that 

the Player was acting in bad faith, i.e. faking non-recovery, and was not trying hard to 

recover in time to play again for the Club.  

83. The messages exchanged between the Player himself (and occasionally his agent) and 

the Club in December 2013 and January 2014 indicate that, as early as 9 December 

2013, the Player felt that the treatment/rehabilitation program in China was not being 

effective enough and that he wished to travel to the USA for treatment at his own 

expense in order to come back fit to help the team at the beginning of January 2014. 

There is no evidence on record that such desire and request were not sincere or that 

the trip to the United States was to primarily serve another purpose.  

84. Although the Club was entitled to refuse giving him leave and may have had legitimate 

reasons of its own for being strict in that regard, it ultimately dissuaded him for a matter 

of only four days difference in timing, since the Player was guaranteeing a return by 4 

January 2014 while the Club decided that 1 January 2014 was the final return date 

beyond which it would feel free to terminate his contract. In such circumstances, it is 

understandable that the Player did not wish to take the risk of losing his contract. 

Furthermore, by thus dissuading the Player from seeking alternative and additional 

treatment, its responsibility for the effectiveness of the treatment/rehabilitation in China 

took on more significance de facto. 

85. Thereafter, towards the end of December 2013, the Player sent a message to the Club 
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indicating that he was disappointed to not be allowed to participate in the team’s 

events, and there is no contemporaneous evidence of exchanges between the parties 

indicating that during the month of January 2014 the Player was being recalcitrant in 

any manner.  

86. On the contrary, the evidence demonstrates that he seriously undertook the treatment 

offered by the Club, basically followed its recommended rehabilitation program and 

trained to the extent possible. It is also significant that there is no contemporaneous 

evidence from that period indicating that anyone representing the Club ever told the 

Player or insinuated to him that he was not being cooperative or that his reluctance to 

begin playing games again due to alleged pain was becoming suspicious.   

87. In that connection, the witness statements of Club staff filed by it in these proceedings 

declaring that around mid-January 2014 the Player said he was training hard in order to 

prepare for the next NBA season are not sufficient, in themselves, to convincingly 

establish that he was not also intent on trying to play for the Club again as soon as 

possible, especially if one bears in mind that a month earlier he had sought leave to be 

treated in the USA at his own expense in order to have better chances of playing for 

the Club during the month of January. 

88. Concerning the medical evidence adduced by the Club, the Arbitrator finds that it 

contains contradictions, is somewhat inconsistent with certain allegations made by the 

Club and tends to demonstrate that the various Chinese doctors’ respective 

responsibilities for the treatment and rehabilitation program were not clearly defined, or 

at least gives the impression of a lack of coordination, while certain medical reports 

contemporaneous to the time of treatment are missing. 

89. The Club invokes the fact that they consulted Dr. Hongye Guan as a specialist. 

However, with his declaration filed in these proceedings, which contains a summary of 

his consultations at the time, there are no contemporaneous medical reports of his. The 

summary does not give a very clear picture of the exact chronology and extent of his 
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involvement, e.g. whether or not he provided further treatment beyond the initial 

medical care, whether or not he was involved in devising and supervising the 

rehabilitation programme and whether he was present during the Player’s follow-up 

examinations at Foshan hospital in January 2014, which are reported in the outpatient 

medical records signed by other doctors. Moreover, it would appear from the team 

doctor’s declaration, Dr. Zuying Lin, that he was much more involved than Dr. Hongye 

Guan in devising and implementing the rehabilitation program, providing therapy (either 

directly or via sessions at the hospital) and monitoring the Player’s recovery.  

90. Thus, although it is clear from Dr. Hongye Guan’s declaration that he examined the 

Player’s three successive MRI’s, it is difficult to give overriding weight to his statements 

regarding the Player’s degree of recovery.  

91. This is particularly true because there are quite striking inconsistencies in that respect 

between the statements made by Dr. Hongye Guan and those of the team doctor as 

well as with the content of the contemporaneous medical reports issued by Foshan 

hospital during the month of January 2014. 

92. Whereas Dr. Hongye Guan declares that he believes the Player was fully recovered by 

13 January 2014, the team doctor, who was following the Player more closely, 

pinpoints 30 December 2013 as the date when he believed he Player to be fully 

recovered and capable of playing with the team, i.e. there is a discrepancy of over two 

weeks between the opinions. 

93. Furthermore and significantly, the contemporaneous medical reports of the Foshan 

hospital issued in January 2014 give another picture again, since they note progression 

but recommend continued treatment right up to 23 January 2014.  

94. Indeed, the Foshan hospital report dated 6 January 2014 recommends “Further MR 

anthrography or arthroscopic examination “, the report dated 16 January 2014 (i.e. at a 

date posterior to the point at which Dr. Hongye Guan deems the Player to be fully 

recovered and several weeks after the point when the team doctor deems the Player to 
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have recovered) states that “Continued treatment is required” and the report dated 20 

January 2014 states “The symptom improved and was better than before. Continued 

treatment is required”.  

95. It is only on 23 January 2014 that the Foshan hospital services state, in a report relied 

on three days later by the Club to justify termination: “Suggest come back to normal 

training […] Basically clinical cured”.    

96. In light of all the foregoing evidence, the Arbitrator finds that there is a lack of 

convincing proof of a coordinated rehabilitation program, of a clear and common 

understanding/position of the various Chinese doctors involved regarding the degree of 

recovery of the Player from mid-December 2013 onwards and of effective and useful 

communication with the Player on the subject, while the Foshan hospital reports tend to 

be consistent with the Player’s statements that he did not feel fully recovered as late as 

the third week of January 2014.  

97. Also, even if [name of US specialist, see para. 14 above] ‘s opinion on this point should 

not be given overriding weight in the circumstances, it is noteworthy that, in his position 

as a leading American specialist in the sports injury of [injured area] – which is a very 

specific branch of practice – with international renown, he declared in his report of 9 

March 2014, which followed his examination of the Player on 5 February 2014: “[…| As 

far as could be determined by comparing with these images from December 2013, the 

injury looked as if it had not improved […] It is my professional opinion that this injury is 

consistent with the injury that Mr. Randolph described while playing basketball in 

November, 2013 in China […] …”.  

98. For the above reasons, and despite accounting for the fact that proof of the full medical 

recovery of an athlete is difficult to bring, the Arbitrator finds that the Club has not 

convincingly established that the Player was fully recovered from his injury when the 

Agreement was terminated on 25 December 2014. 

99. Given the foregoing finding, the Club’s termination must be deemed unjustified and the 
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two outstanding contractual salaries to be owed, since according to article 2 of the 

Agreement and the Club’s own contentions, it was only entitled to terminate the 

Agreement at the end of a given month, i.e. before the end of its fixed term, if at that 

point in time the Player was not suffering from an injury. In other words, the Player still 

benefitted from the contractual guarantees until the end of the fixed term of contract.  

100. Given this finding and although in light of the evidence adduced it appears it was 

mathematically and in practice nearly impossible for the Club to still qualify for the play- 

offs on the date it terminated the Agreement, the question of whether that influenced 

the Club in any manner in its decision to terminate the Agreement can be left open.  

101. Having reached the conclusion that the termination of the Agreement was unjustified, it 

would in theory not be necessary to examine the fairness of the procedure followed by 

the Club in terminating the Agreement. 

102. However, the Arbitrator finds it worthwhile pointing out that in any event, deciding ex 

aequo et bono, he would have considered the termination procedure followed by the 

Club to be unfair and therefore have deemed the Agreement to be invalidly terminated 

for formal reasons.  

103. Formality is not an end in itself, but procedures and due process are as fundamental as 

material rules in ensuring that justice is rendered.  

104. The BAT jurisprudence has regularly underlined the importance of fair contractual 

notice being given, i.e. clear warnings, before disciplinary sanctions are taken or 

termination is given, unless in exceptional circumstances immediate termination is 

warranted due to the nature of the reprehensible behaviour and seriousness of a given 

material breach of contract. 

105. Whether or not notices are expressly required by the applicable contract, common 

principles of contract as well as principles of fairness and justice converge in 

demanding that notices/warnings be given whenever possible. 
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106. To be fair, notices must be clear and explicit as to their grounds as well as the 

consequences in case of non-compliance, thus enabling the receiving party to 

understand and evaluate the situation.  Whenever possible, several successive notices 

should be given and adequate time allowed to the receiving party to conform or object 

in a reasoned manner. As to form, although written notices are not necessarily 

mandatory (unless such form is required by the contract), they are often recommended 

because they are easier to subsequently prove and, generally speaking, fairer and 

more efficient, to the extent that the impact of a written document tends to be greater 

and more lasting, compared to oral warnings, although a combination of both an oral 

warning and a written notice may be even more appropriate in many circumstances. 

107. Of course the form and number of notices as well as the period of time given to cure 

the behaviour or breach are variable according to individual circumstances; the goal 

being for the notices to be comprehensible and to include reasonable deadlines.  

108. In this case, there is no evidence adduced and the Club has not contended that, before 

terminating the Agreement on 26 January 2014, it gave any formal notice to the Player 

that the Club deemed him, medically speaking, to be fully recovered and required him 

to start playing again immediately or within a short deadline; despite the fact that 

according to the declarations of the team doctor, by the end of December 2014, i.e. 

nearly one month earlier, he was convinced that the Player had fully recovered.   

109. The Club would therefore have had time to speak transparently and frankly to the 

Player about the matter, on the basis of a medical opinion/report, and to follow up with 

one or several formal notices to the Player if he remained recalcitrant. In fact, the 

contract itself required that the Club rely on a medical report, since, according to article 

2: “… the injury is approved by medical expertise in written …”.  

110. If the Club had proceeded in such manner starting in early January 2014 when the 

team doctor believed the Player was apt to play again, the Player would have been in a 

position – as fairness requires – to determine whether according to his personal 
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assessment of his degree of recovery, he preferred to abide by the Club’s request and 

resume playing games or refuse to do so for specified reasons, if necessary also 

seeking another medical opinion for the Club to consider in its final decision. 

111. The evidence adduced indicates that the team doctor did inform the Player around the 

end of December 2013 that he believed he had recovered sufficiently to start playing. 

However, and although it would have had time to do so, there is no evidence that the 

Club ever relied on a report by the team doctor or Dr. Hongye Guan or any other doctor 

to inform/warn the Player that they deemed him to be fully recovered meaning that he 

must return to the game. 

112. According to the evidence, the Club simply directly terminated the Agreement on 

25 January 2014, without any formal notice, invoking in the termination letter itself a 

medical report of 23 January 2014 from Foshan hospital indicating that he was deemed 

to have fully recovered. 

113. It is obvious that if the medical opinion the Club relied on to deem the Player fully 

recovered was dated only three days earlier than the termination letter and had not 

even been seen by the Player, it could not in fairness use this as the contractual 

ground for termination without any formal notices having been given since the date – 

nearly a month earlier – when the team doctor believed he was already fit to return to 

the game.  

114. For all the above reasons, and subject to the Player’s duty to mitigate, the Player’s 

claim for payment of his two outstanding contractual salaries, totaling USD 341,800, 

will therefore be admitted.  

115. A player’s basic duty to mitigate has been constantly explained and re-affirmed in all 

BAT cases having had to address the question, meaning that the BAT jurisprudence in 

this regard, which is publically available to the players performing in FIBA governed 

championships, is well known and cannot be ignored by players. This duty to mitigate 

in contractual matters and in particular where employment contracts are involved, is a 
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broadly applied common contractual principle in national jurisdictions, which is based 

on considerations of fairness and aims among others to avoid unjust enrichment; thus 

being relevant when deciding a dispute ex aequo et bono. 

116. It is established that the Player earned a salary for playing with the NBA team the 

Phoenix Suns until the end of the 2013-2014 season, i.e. from 1 March to mid-April 

2014. This corresponds to the end of the same season for which the Agreement was 

guaranteed under its fixed term as invoked by the Player and to a period of time which 

very shortly follows that for which the Player is claiming an outstanding salary under 

the Agreement, given that he is claiming two payments for contractually-stipulated 

instalments which were to became due between 15th of January 2014 and just after the 

Club’s last game of the season.    

117. Consequently, in the circumstances, the Arbitrator finds that the duty to mitigate applies 

and considers it is fair and just that the entire net salary earned by the Player with the 

Phoenix Suns for the end of the 2013-2014 season be deducted from the outstanding 

compensation which the Player is otherwise entitled to claim from the Club under the 

Agreement.  

118. Concerning the calculation of the net amount of salary to be earned by the Player 

under the standard NBA contractual regime to which his agreement with the Phoenix 

Suns is subject, the Arbitrator notes that his net salary paid by 15 September 2014 

amounted to USD 140,953.12 and that under this regime he will be receiving a total of 

two more net salary instalments of USD 12,019.98 each, for services rendered 

between 1 March - 15 April 2014 within the 2013-2014 season. Consequently, the 

Player’s total net salary earned with the Phoenix Suns for services rendered within that 

period of the 2013-2014 season will amount to USD 164,992.96 (USD 140,953.12 + 2 

x 12,019.98).  

119. To the foregoing sum, it is necessary to add that part of his salary was initially retained 

for the mandatory escrow account and that the Player will be reimbursed within the 



 

 

 

 

 

 

Arbitral Award    26/29 

(BAT 0571/14) 

 
 

applicable NBA contractual regime, which the Player has established to represent a 

gross reimbursement of USD 19,965. However, the reimbursement added must be the 

“net” amount.  

120. In that relation, the Arbitrator finds that the Player has not clearly established what tax 

and other deductions will be made from the gross amount of the escrow 

reimbursement, and the official “Pay Statements” do not provide clarity either because 

the percentage of other “Deductions” beyond “Taxes” (Federal and State) is not spelled 

out.  

121. Therefore – and since, in light of the Player’s “Pay Statement” of 15 September 2014, a 

calculation enables to ascertain that the “Taxes” alone amount to just under 40% of the 

Player’s gross salary – deciding ex aequo et bono the Arbitrator finds it fair to deduct 

USD 8,000 from the gross amount to be reimbursed to the Player from the escrow 

account, by applying a rounded-off 40% deduction to a rounded-off gross 

reimbursement of USD 20,000; making a net amount of USD 12,000 to be added back 

to the net salary of USD 164,992.96 in relation to the future reimbursement from the 

escrow account.  

122. The above findings and calculations result in a net sum of USD 176,992.96 

(USD 164,992.96 + USD 12,000) to be accounted for as the Player’s net earnings 

under the contract with the Phoenix Suns. 

123. Since the Player has not filed any evidence of payments made to his agent in that 

relation, the agency fees he is invoking as a deduction from his earnings will not be 

admitted.      

124. Thus, in conclusion, deciding ex aequo et bono, the Player’s claim on the merits will be 

partially dismissed and only allowed in the reduced amount of USD 164,807.04 

(USD 341,800 – USD 176,992.96).  

125. Finally, regarding the Club’s claim with respect to the costs of arbitration and the 
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Parties’ legal fees and expense, given that in an email of 1 April 2014 addressed to the 

Club, which was filed as an exhibit with the Request for arbitration, the Player’s agent 

did refer to the contract the Player had signed with the Phoenix Suns, the Arbitrator 

finds that the Player cannot be deemed to have failed to disclose the existence of that 

new contract and in that sense to have acted in bad faith.     

126. However, there being no indication that the Player ever gave the Club the opportunity 

to consider any form of settlement based on a partial or complete deduction of the 

salary he was going to earn from his contract with the Phoenix Suns in March 2014 for 

the end of the same season – while the evidence adduced demonstrates that the 

Player instead simply put the Club on notice for payment of the entire outstanding 

salaries stipulated in the Agreement – and given that the Player has only partially 

succeeded in his claim, the Arbitrator finds it fair and appropriate that in the 

circumstances of this case the Parties share the costs of the arbitration and each pay 

its own legal fees and expenses.                                  

                                    

7. Costs 

127. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

128. On 20 October 2014 – pursuant to Article 17.2 of the BAT Rules and taking into 

account all the circumstances of the case, including the time spent by the Arbitrator, 

the complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR 12,979.21. 
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129. For the reasons indicated earlier in this award, the Arbitrator finds it fair that the Parties 

share the costs of the arbitration and that each party bear its own legal fees and 

expenses.     
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8. Award 

For the reasons set forth above, the Arbitrator decides as follows:    

1. Foshan Long Lions BC Ltd. shall pay Mr. Ronald Shavlik Randolph, as 

compensation for outstanding salaries, USD 164,807.04.  

2. Foshan Long Lions BC Ltd. and Mr. Ronald Shavlik Randolph shall each bear 

50% of the costs of the arbitration.  

3. Each party shall bear its own legal fees and expenses.  

4. Any other or further-reaching requests for relief are dismissed. 

 

Geneva, seat of the arbitration 22 October 2014 
 

 

 

 

Quentin Byrne-Sutton 

(Arbitrator) 


