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1. The Parties 

1. Mr. Ivan Johnson is a professional basketball player (hereinafter referred to as “the 

Player” or “Claimant”). 

2. Zhejiang Chouzhou Professional Basketball Club Company Ltd. is a Chinese 

basketball club (hereinafter referred to as “the Club” or “the Respondent”).  

2. The Arbitrator 

3. On 6 June 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator pursuant to 

Article 8.1 of the Rules of the Basketball Arbitral Tribunal (hereinafter the "BAT Rules"). 

Neither of the parties has raised any objections to the appointment of the Arbitrator or 

to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. According to the Club, in April 2013 it decided to hire the Player after conducting 

research revealing that although he had in the past been sanctioned on a number of 

occasions for disciplinary matters linked to his behaviour on the court, he was 

endeavouring to improve his conduct.  

5. On 22 August 2013, the Club and the Player entered into an employment Agreement 

for the 2013/2014 season (the “Agreement”). 

6. According to article 4 of the Agreement, the Player would be paid a total net base 

salary of USD 1,5 million, in monthly installments. The last three installments of 

USD 300,000 each were to be paid on the 25th of January, February and March 2014.  
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7. For language reasons, when negotiating and communicating with the Player, the Club 

used a Chinese agent (the “Chinese Agent”) who could communicate in English with 

the Player’s US agent (the “US Agent”) after taking instructions from one of the Club’s 

General Managers (whose mastery of English was limited). In practice, the Chinese 

Agent usually discussed matters by telephone with the Club’s General Manager.    

8. Given the Player’s prior history of having had problems controlling his temper and 

emotions on court, the Club was somewhat concerned. Consequently, during the 

contract negotiations the Club prepared a draft agreement including a termination 

clause (hereinafter the “Termination Clause”), stating the following:  

“If the Club gives the Player warning on breaking the regulation twice during the season, 
and the Player continues to go against the regulations of the Club and the CBA, the 
guarantee contract will turn into a non-guarantee contract, and the Club reserves the right 
to terminate the contract at anytime. If the contract is terminated under such 
circumstance, the salary will be paid till the day when the contract is terminated.” 

9. However, during the exchange of successive contract drafts between the Chinese 

Agent and the US Agent leading up to the signature of the Agreement in August 2013, 

the foregoing Termination Clause was removed from the draft contract by the US Agent 

without the latter marking up the text of the contract itself and without the Chinese 

Agent’s attention being specifically drawn to this change, although various other 

modifications were pointed out via email and “WhatsApp” messages.   

10. The Chinese Agent explained internally to the Club’s General Manager what the other 

changes to the draft contract were, and before agreeing to the final version the latter 

also reviewed the Chinese content of the revised contract from which the Termination 

Clause had not been removed. As a result, the Club did not notice the removal of the 

Termination Clause.       

11. Thus, when the final Agreement was signed, it did not contain the Termination Clause 

and included a provision under article 4 stipulating that:  

“This is a guaranteed contract. The Club agrees that this agreement is NO cut (with the 
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exception of defection of the Player: doping, illegal substance) which means neither the 
Club nor any assignee thereof, nor the league can terminate this agreement should any 
injury or death befall the Player. In case of death of the Player the money will be paid to 
his family….”   

12. Given the Player’s history of misconduct, the Agreement contained a series of explicit 

references to the importance of the Club’s internal rules and the CBA’s regulations 

being abided by, as well as a list of sanctions, including certain very high fines, which 

could be applied by the Club in case of disciplinary breaches by the Player relating to 

practice sessions and games.  

13. In that connection, Article 2 of the Agreement provided that the “… Player will respect 

and obey the internal rules of Club and also the League rules”, article 6 of the 

Agreement confirmed that the “Player agrees to obey all laws and regulations of the 

People’s Republic of China and also the rules and regulations of CBA, CBA 

commission and the club” and article 7 repeated and added the following terms: “Player 

must strictly respect the laws of People’s Republic of China […] Player agrees to 

comply with all the rules and regulations of the league in which Club plays, comply with 

all rules set by CBA, including obeying and respecting the game officials”. 

14. With regard to penalties, article 7 of the Agreement included a detailed list of different 

forms of misconduct – such as being late or missing practice, missing a game, acting 

rudely, aggressively or inappropriately with coaching staff, teammates or games 

officials, etc. – associated with fines for even relatively minor breaches (such as a USD 

2,000 penalty for being more than 10 minutes late for practice without a valid reason) 

and heavy fines for other acts (such as a USD 20,000 fine for missing a practice 

session without a valid reason and USD 6,000 fines for inappropriate behaviour).  

15. Article 7 of the Agreement stipulated that: “For any penalties given by the Club, the 

Club must provide to Agent and Player an explanation in writing”.  

16. Article 10 (mislabelled as another article 7) provided that “The controlling language of 

this contract shall be English”.   
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17. After the Player joined the team on 13 October 2013, various problems began arising, 

however the Parties’ respective contentions as to what factually happened are quite 

largely contradictory. 

18. These problems caused the Club and Player’s relationship to degenerate and 

ultimately led the Club to dismissing the Player on 24 January 2014, i.e. in effect to 

terminating his contract and paying him his base salary until the end of January (minus 

various deductions the Club believed to be legitimate). 

19. In essence, the Player contends that the relationship broke down due to the Club’s fault 

because his basic needs in terms of board & lodging were neglected by the Club – 

leading to his serious discomfort – and because the team suffered from bad coaching 

(the coach was changed during the month of December 2013) and a series of injuries 

of its best Chinese players, which weakened it a lot and led to poor results as well as 

making a qualification for the play-offs highly improbable, all of which the Club then 

tried to blame on him (despite his performance being excellent) and to solve by cost-

saving moves, including terminating other foreign players and bringing in a cheaper 

“import” to replace him. 

20. With respect to the foregoing the Player alleges the following, as formulated by his US 

Agent:  

“Ivan Johnson flew to China on October 12, 2013. A few days later the Medical exam and 
Drug Testing was completed and Ivan was paid his first payment as indicated by Article 4 
of the Player contract. The season started and Zhejiang won their first 4 games in a row. 
The Club told me through the cooperating Chinese agent that they were very happy with 
Ivan. However, Ivan’s only issues was he was having a hard time finding food and the 
Hotel rooms that the Club had the Imports staying in smelled of sewage. Ivan would have 
to trying to cook food in his room. And to keep the sewage smell from being completely 
unbearable he would have to open the hotel door to the hallway and open the window to 
the outside and let the cold fall/winter air blow in the room. We found out that the team 
had placed the Import players in a different hotel then we had originally agreed to in an 
email. The Club said they would move Ivan to another room that didn’t smell of sewage. 
Ivan moved numerous times within the same hotel, each time the new room smelled the 
same as the last. Ivan stopped asking for a new room because there was no difference in 
any hotel room that he moved to. And the Club refused to let the Imports stay in another 
hotel, because this hotel was a team sponsor.  
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The Club then lost a few games and said that they were unhappy with the Point Guard 
(PG) Jerel McNeal and wanted to know if I had any high level PG available. Speaking 
with Ivan he said the losses were not because of McNeal or any players specifically 
failing to perform, Ivan said it was due to a few of the Chinese National players getting 
injured and not being able to play or be able to play at 100%. Specifically Biao Qiu (had 
back problems throughout the season), Fei Cao (had off and on injury problems), JinHui 
Ding (had knee surgery during the season), ChunJun Zhang (had surgery on his finger 
during the season), SongLin Gong (had off an on injuries during the season). The Club 
then had to bring up Junior Chinese players that didn’t have enough experience. Then on 
12/25/13 the Club signed Dewarick Spencer to replace Jerel with the Club. The Club lost 
the game on 12/25/13, Ivan had 25 pts and 10 rbs that game but the coach still wanted to 
blame the loss on Ivan. This created tension between Ivan and the coach that the agent 
was informed of on 12/27/13, via Whatsapp message from the Cooperating Chinese 
agent. The agent was asked to speak with Ivan about the disagreement Ivan and the 
Coach had.  

The agent had a long conversation with Ivan on 12/27/13 about the situation as it was 
transpiring with the team and the coach. Ivan said he knew the coach was unhappy 
because the team was losing. But that the team was losing because some of the best 
Chinese National players were injured (Biao Qiu, Fei Cao, JinHui Ding, ChunJun Zhang, 
SongLin Gong) and the team had to play with inexperienced Junior team players. Ivan 
said he personally was frustrated about the hotel room smell and was having a hard time 
getting any rest because the sewage smell was just too powerful. And further frustrated 
by the fact that the Club said they would get the hotel situation fixed but nothing was 
being done. Ivan said his stats were good and he was performing well even accounting 
for the given food and hotel situation.  

The agent informed the team through the Cooperating Chinese agent that the agent had 
spoken with Ivan and that Ivan still had some issues with the smell in his room and we 
needed to address that. Ivan had also agreed to talk to the coach and apologize for 
getting emotional for being blamed for the loss. Then everything was ok when the Club 
won the following games. But as soon as the team lost the agent would get a message 
from the Cooperating Chinese agent that Ivan and the coach had words. This blame 
situation went on despite Ivan averaging 25.8 ppg and 10.2 rbs and leading the CBA in 
Steals. Ivan felt he was giving his all, but the coach needed an excuse for why the Club 
was still losing. The coach’s first excuse was it was Jerel McNeal’s fault the team was 
losing. Then once Jerel was gone and the team continued to lose it was then Ivan’s fault. 
It is logical for the coach to blame the imports in an effort to preserve his own job.  

This back and forth continued until the agent received a notice on 1/06/14 (Exhibit 2 (a)) 
that the Club wanted to unilaterally force Ivan to sign a “Non-guaranteed Contract”. The 
Club’s justification for this was listed (Exhibit 2 (a)) on the notice. 1) the Club listed an 
altercation that happened 3 months prior, during a preseason game. Ivan never received 
a warning for this altercation, written or verbal. The agent was never informed of this nor, 
given a written warning for this incident. Further evidence that the Club did not see this 
event as serious; the Club not only didn’t provide notice but also did not withhold any 
penalty amount from Ivan’s monthly salary in the following November 25th payment. Ivan 
thought is was just a minor incident of players getting overly competitive and it escalated 
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like it sometimes does. Listed (2) 1.,2.,3., on the notice are one sides perspective of an 
argument that transpired between the coach and Ivan. In the heat of the discussion 
profanity, blame, and insults were passed back and forth from both sides the coach, 
general manager, and Ivan.  
 
After receipt of the Non-guaranteed notice, the agent instructed Ivan not to sign or agree 
to take the new contract. The agent informed the Club that we (Ivan nor the agent) would 
be agreeing to or signing the new Non-guaranteed contract. This angered the Club, and 
what followed was clearly an effort to bolster a case against Ivan and force him to leave: 

 
1) penalty/non-Guarantee contract notice for the 1/05/14 argument (Exhibit 2 (a)) 
2) a backdated penalty notice for the 10/30/13 altercation (Exhibit 2 (b)) 
3) a penalty notice for 1/11/14 missing practice (Exhibit 2 (c)) 
4) a penalty notice for 1/23/14 not agreeing to leave the hotel/city and be assigned to the 
Junior team (Exhibit 2 (d)) 
5) a Notice that Ivan was waived on 1/24/14 (Exhibit 2 (e)) 

 
The above listed penalties, backdated and so forth, were the punitive result of Ivan 
refusing to relinquish his rights to the fully guaranteed contract and agree to take the 
Club’s new Non-guaranteed contract. The team wanted Ivan to take the new Non-
guaranteed contract in order to cut him and have no further payment obligations for the 
remaining 2 payments due February 25, 2014 and March 25, 2014 both payments for 
$300,000 USD each, plus partial payment past due of $62,043.64 (for a total of 
$662,043.64 still owed), as supported by Exhibit 4 (Bank of America wires received). 
The team then planned to and did in fact bring in Mike Harris to replace Ivan on 1/22/14. 
The team paid Mike Harris $195,000 total for the remaining 9 games (3 weeks). 
 
Once Ivan refused to sign the Non-guaranteed contract on or about 1/06/14, the Club 
refused to answer Ivan’s questions, refused to inform him when practice was, refused to 
inform him when the driver would pick him up for practice or games. The Club made a full 
out effort to make Ivan as unhappy and ill-informed as possible, and at the same time 
have reasons to penalize Ivan for arguments or missing practice.  
 
But at no point did Ivan’s actions warrant under the contract terms, his release and non-
payment from the Club. The only exception to the NO-CUT clause in the Player Contract 
is (defections of the Player: termed as doping, or illegal substance). Ivan did not commit 
either of these actions. And was therefore released in breach of the Player Contract. 
 
In a brief summary this is what transpired: 
 
Ivan played well in China from the start of the season, the team won some games right 
away and the Club was happy. Once the Chinese National players got injured the team 
started to struggle. Coach in an effort to protect his own job said they needed to replace 
the Point Guard. The Club replaced the PG but the Club continued to lose. Next the 
Coach said that it was the Forward/Center’s fault, and the Club was not going to be able 
to make the Playoffs. So why pay a high price player like Ivan when they can release 
Ivan, refuse to pay the guaranteed salary amount. This way the Club’s management 
could sign a cheaper import player (Mike Harris) for the remaining 3 weeks (9 games) of 
the season and is able to save the owner of the Club $467,043.64. And not look like they 
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spent too much money on a losing season, because some Chinese National players got 
injured. Please see Exhibit 3, which shows the Club’s win rate Efficiency with Ivan on the 
team and Ivan not on the team in reference to the rest of the Club’s imports on the team.” 

 
21. In essence, the Club contends that it was the Player’s constant and repeated acts of 

misconduct – including being late for and missing practices and aggressive and rude 

behaviour vis-à-vis the coaching staff, teammates, opponent players and game officials 

– as well as his refusal to accept various compromise proposals from the Club, that 

gradually led to an unbearable relationship with the team, the Club and game officials 

and made the Player’s dismissal the only possible solution.   

22. The Club alleges, as follows, that multiple disciplinary issues quickly began to arise and 

were addressed by the Club in various manners, prior to it terminating the Agreement 

(where relevant, the Player’s admissions and denials are noted in brackets): 

• On 30 October 2013, during an exhibition game, the Player pushed down an 

opponent and knocked out one of his teeth. (The Player accepts that an 

incident took place, but contends that many players were involved in it and that 

he did not start the altercation – not being in the game at the time; his only 

intention having been to set out to aid and protect a fellow teammate.)  

• The Club therefore decided to hold a meeting after the game during which the 

Chairman and the General Manager of the Club advised the Player orally (via 

an interpreter) that this behaviour was deemed a serious breach/incident, which 

under the CBA Rules could have resulted in a 10-game ban, and that if any of 

the Club and/or the CBA rules were broken more than twice, the Club was 

entitled to transform his contract into a non-guaranteed contract. The General 

Manager also informed him that if the Player continued violating the rules the 

Club would be entitled to terminate his contract (The Player denies the Club 

stated at the time that it deemed the situation was serious or that he or any 

other players would be sanctioned.)  

• Since the Player appeared to sincerely wish to change his behaviour, the Club 

refrained from sending him the written notice it had prepared and also 
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convinced the CBA not to sanction him.   

• However, despite the above warnings, on 27 November and 10 December 

2013, the Player committed further serious breaches of his duties and 

responsibilities. 

• On 27 November he shouted “fuck you” at the referee, for which the Player 

received a technical foul (The Player objects that: “This technical was for 

throwing the ball off the backboard padding after the whistle was blown. Ivan 

did have a conversation with the GM through the translator and the GM said he 

understood Ivan’s frustration with the team not acting like they wanted to win, 

and that the GM would pay for the technical foul for Ivan”.) 

• On 10 December he disobeyed and shouted “fuck you” at the referee as well as 

deliberately threw the ball at him, for which the Player received a technical foul 

(The Player denies he threw the ball at the referee and points out that “cursing 

was commonplace in CBA games” as well as poor refereeing and home teams 

being favoured.) 

• Because the team was on the road at the time, upon its return to its training 

camp, the Club drafted a penalty notice to the Player, which was translated and 

delivered to the Player by the translator on 19 December 2013. (The Player 

denies he received any penalty notice and contends that it was not given to his 

US Agent either, and that in fact he “… was not given any notices in person, by 

the Club until a few days before he was about to leave to return back to the US, 

then the Club gave Ivan a stack of papers but he didn’t know what was in the 

entire stack of papers”.) 

• Thereafter the Player’s behaviour did not improve. 

• On 13 December 2013, the Player was replaced prior to half time after 

collecting five fouls. During the break, the Player told the coach that he would 

not return to play, at which point he was informed by the General Manager that 

if he did not, the Club would fine him in accordance with the Agreement or even 

terminate the contract. The Player then reluctantly played the second half. (The 

Player denies the foregoing contentions.) 
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• On 14 December 2013, the translator went to collect the Player for a training 

session, however the Player told him that he would not go to training. Only after 

the General Manager called the translator (on behalf of the owner of the Club) 

did the Player reluctantly attend training. The Player was given a penalty notice 

for this behaviour on 15 December 2013. (The Player denies that he or his US 

Agent received any penalty notice, and the facts are denied as follows: “… after 

the Dec. 10, 2013 game where Ivan had 54 pts, the GM approached Ivan and 

told him anytime Ivan wanted some rest or miss practice just let the Club know. 

The Claimant feels it is worth mentioning that the Club had more then one GM. 

This is believed to be a large part of the confusion that transpired in China. One 

GM said he was willing to do this because he knew Ivan was working hard as 

evidenced by his statistics 25.8 ppg, 10.2 rbs and 2.9 stls (CBA leader in steals 

per game). Ivan informed the Club that he would like to take a practice off. 

However, Joe (the translator) showed up at the hotel and told Ivan he needed to 

go to practice. Morris [Claimant's cousin and trainer] and Ivan tried explaining 

the situation but the Club was adamant they attend. Ivan and Morris did attend 

this practice and were only a few minutes late”.) 

• On 27 December 2013, during a game against his previous CBA team, the 

Player shouted “fuck you” at his own head coach, and called the coach and 

players of the opposing team “fat pigs”. He also swore at reporters and fans of 

the opposing team. The General Manager witnessed all of these violations and 

addressed them with the Player directly.  

• The Chinese Agent contacted the US Agent about the problem. Despite this, 

the Player was not given a written warning for this incident as the Club 

considered that his ill feeling towards the opposing team may have led to these 

outbursts. Nevertheless, it was made clear to the Player that this was 

considered to be a breach of his contract and that further violations would be 

treated seriously. (The Player states that he said “fuck you” to the opposing 

team’s coach but points out that he was seriously provoked in various ways by 

his former team throughout the game and he denies having insulted anyone 
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else.) 

• On 5 January 2014, the Player committed his most serious breach yet: during 

the game the Player went to his own bench, cursed his head coach and other 

coaching staff and raised his middle finger at them. With five minutes remaining 

he also refused to continue playing.  

• Following this incident, the Club had had enough, and the General Manager 

told the Player that he would need to change his behaviour or the Club would 

terminate his contract. The Player responded that he did not care and left the 

room, slamming the door in front of the head coach and the remainder of the 

team. (The Player admits he insulted the head coach and provides the following 

explanation: “There was about 4-5mins left in the fourth quarter, we were down 

by a lot. And the coach just kept drawing up the same plays, the same plays 

that didn’t work the entire game, the other team knew all of our plays because 

we only had 5. I and Dewarick were both telling the coach the plays weren’t 

going to work because we were doing them all game and we are still down by a 

lot. I just got very frustrated that the team and the coach didn’t act like they 

wanted to win. I cursed them and flipped them off and sat on bench for a few 

minutes and then went back to the locker room for the remaining minutes. I was 

just so mad/frustrated that they didn’t want to win. We ended up loosing that 

game 124 to 103. I could have and should have handled the situation better but 

I was just so frustrated by the team not winning, the hotel smell, no sleep, and 

nothing changing in almost 3 months of asking all of the time”. The Player also 

admits that a meeting took place with the General Manager, stating that on 

such occasion they both expressed their respective frustrations.) 

• The General Manager immediately called the Chinese Agent to inform him of 

the incident, and the Chinese Agent emailed the US Agent stating: 

“I hope all is well. An urgent matter regarding the club and Ivan, needs your attention. 
The team is growing increasingly tired and upset over Ivan’s actions both on and off the 
court, he is unable to control his emotions and him and the head coach are at odds. We 
are at the point where if this continues (and the rope is not very long) they will cut him, 
and media reports will be very negative, which I assume could affect him moving forward, 
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certainly ruling out the CBA in the future. It is very important you speak with Ivan ASAP, 
as it has become a toxic situation. He is arguing with the coach, cussing at him, 
teammates, he has alienated all the officials in the league, the team has never seen a 
situation like this. I think you need to talk with him again. He should apologize to the head 
coach. If he want to finish the season with better place the referees were real bad tonight 
game but no matter what he should never said shit or fucking words to the coaching staff 
and told coach he don’t want to play anymore then going back to locker room directly. We 
need to fix this.” 
 

• The US Agent responded, stating that he would discuss the issue with Ivan, that 

they had been working on making him more respectful and professional and 

that he was much better than he had been two years earlier. 

• The US Agent also requested that the team change the Player’s hotel room and 

made a point of emphasizing that the contract was fully guaranteed and could 

not be terminated. 

• Following this correspondence between the two agents, the US Agent assured 

the Club that the Player would speak to the coach, apologize and rectify the 

situation. 

• Following this serious incident, the Club drafted a penalty notice to the Player 

and decided to send it together with the notice from 30 October 2013 (i.e. the 

notice it had previously refrained from issuing). (The Player denies either 

notices were sent to him but admits they were sent to his US Agent.)  

• At the same time the Club indicated that it considered the Player’s contract to 

be non-guaranteed (as he had received two written warnings) and that it would 

continue to monitor his behaviour. (The Player contends that the Club 

attempted to get him to sign a non-guaranteed contract but that he refused.) 

• Despite these repetitive issues and corresponding promises to reform, it seems 

the Player simply could not behave in the manner expected from a professional 

basketball player, and on 11 January 2014, he refused to participate in training 

and left the gym without approval. 

• The Chairman of the Club had a long conversation with the Player after this 

incident and on 12 January 2014 another written notice was sent to the Player. 

(The Player denies he received the notice but admits his US Agent did. 
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Regarding the circumstances, the Player contends the following: “Ivan had just 

competed in a game the night before in which he had 27 pts, 16 rbs, and 2 

steals, and had gotten his knee injured. The translator even helped get Morris 

and Ivan ice to put in Ivan’s bathtub in order for Ivan to soak his knee and 

reduce the inflammation. The next morning Jan. 11, Ivan informs the translator 

and the assistant coach that his knee is still bothering him, and that he will be 

taking practice off. At this point the Club was not happy and asked Morris to 

discuss the situation in the back room with the translator and the Coaches. 

Morris in the process of explaining what was going on, was told by the Club that 

they were planning on replacing Ivan. Ivan came walking back the this 

backroom where the discussion was taking place and asked the translator and 

coaches why they couldn’t speak to him directly, they did not respond, so Ivan 

left the gym and walked back to the hotel”.) 

• The incident was raised with the US Agent who originally disputed it, however 

after receiving confirmation that the Chinese Agent and the Player’s cousin had 

also witnessed the incident, the US Agent simply said “ok thanks”. 

• Even after all of these incidents, and despite the fact that many witnesses saw 

him receive direct instructions concerning the time that training was to start, on 

18 January 2014, the Player was again 20 minutes late for training. 

• As a result of this further breach, the club drafted and translated another fine 

notice, which was given to the Player on 19 January 2013 by the translator. 

(The Player denies he received the notice but admits his US Agent did. 

Regarding the circumstances, the Player contends the following: “Both Ivan and 

Morris testimony supports the fact that the Club said there would be a practice 

on Jan. 18, 2014 but that the Club while on the bus ride back from the game on 

Jan. 17th was not sure what time they would hold practice yet. The Club either 

assistant coach or translator was supposed to call Ivan or Morris later that night 

and inform them when practice was to take place. The call was never made to 

Morris or Ivan to inform them when the practice time was. Then the morning of 

Jan. 18 the translator calls and says the team has practice and Morris and Ivan 
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need to come. Morris and Ivan understandable upset with the lack of notice, 

and already not getting enough sleep because of a sewage smelling hotel 

room, did not want to attend the practice, but attend anyway. Under these 

circumstances it is only understandable that the Player would be late to practice 

by 20 mins, he needed to wake up, get dressed and ready for practice and 

head down to the lobby with only a few minutes notice…”.) 

• This latest breach led the Club to believe the Player had no real intention (or 

perhaps ability) to amend his behaviour and to consider that the continuation of 

the contractual relationship was impossible or, at the very least, unreasonable. 

• That said, the Club did not wish to simply terminate the Agreement, as it wanted 

to end the relationship with both the Player and his US Agent amicably.  

• The Club therefore decided to propose to the Player an amicable termination of 

their contractual relationship, whereby the Club would pay the Player’s January 

salaries, waive the fines incurred by the Player and pay a further sum of 

USD 100,000 to the Player. 

• The Club also considered an alternative option, which was to continue to pay 

the Player, but have him join their junior team (which is both provided for under 

the Club’s Rules and commonplace in the CBA when a player is injured or has 

committed disciplinary offences). 

• The US Agent informed the Club that the Player would consider playing with the 

junior team if his salaries were paid, but that he believed a settlement was 

preferable. 

• The US Agent then informed the Club that he had spoken to the Player and that 

they would require USD 450,000 to amicably terminate the Agreement. Notably, 

the US Agent expressed no surprise at outstanding fines comprising part of the 

settlement agreement. 

• In light of the Player’s serious and repetitive breaches and the circumstances 

that had led the Club to that point, the Club simply could not agree to such a 

substantial sum without also having the services of the Player and decided 

instead to transfer the Player to the junior team. 
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• The Club believed that transferring the Player to the junior team would limit the 

negative publicity and negative team morale caused by his behaviour, limit the 

potential for him to commit further breaches, provide younger players with an 

opportunity to learn useful basketball skills from the Player and give him an 

opportunity to rectify his behaviour and show a real commitment to the team 

and his contractual obligations. 

• Regardless of this move, the Club fully intended to continue paying the Player’s 

salary. 

• On 22 January 2014, the translator informed the Player of the arrangement 

(including that his salary would continue to be paid) and told him that he would 

collect him on 23 January 2014. 

• The Player indicated that he would not go, but did not say why. (The Player 

denies and states that he said he was waiting for a package to arrive.) 

• When the translator went to collect the Player on 23 January 2014, the Player 

refused to go to the junior team, again without explaining why. (The Player 

denies and states that he said why he needed to remain in the hotel. He 

explains that the package was to contain important legal documents concerning 

serious problems one of his brothers was having in the United States.) 

• The Club therefore issued a written notice imposing a fine. The Club also 

issued another written notice stating that if he did not go to the junior team on 

24 January 2014, the Club would terminate his contract on 25 January 2014. 

(The Player contends that only one notice was sent to the US Agent, indicating 

that the Player was being fined and dismissed.) 

• On 24 January 2014, the translator again went to collect the Player, however he 

refused to go and said he needed to consult his US Agent. 

• The US Agent had initially informed the Club that he did not consider that the 

Player was obliged to go to the junior team, however he then began asking 

about accommodation and, once assured it would be five star, said for the first 

time that the Player could not go as he was waiting for a package. 
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• The Club offered to ensure that any package was safely received however this 

was refused. 

• In the circumstances, particularly the belated “package” excuse and the fact 

that the Player would not accept the Club’s offers to take care of the package 

immediately if it did in fact arrive, late on 24 January 2014 the Club officially told 

the Player he would be waived. 

• Despite this formal waiver, on 26 January 2014 the Club attempted once again 

to discuss a manner to part ways amicably – this time through direct 

discussions with the Player offering the same terms as before. 

• The Player initially informed the translator that he would agree to the terms, so 

the Club drafted a settlement agreement and agreed to pay his hotel costs until 

28 January 2014.  

• However, on 28 January 2014, when the Club took the settlement agreement to 

the Player’s room, he refused to sign it and indicated that he would file a claim 

with the BAT. 

23. Following the Player’s dismissal on 24 January 2014, he left China and returned to the 

United States on 30 January 2014.   

3.2 The Proceedings before the BAT  

24. On 2 May 2014, the BAT received the Claimant’s Request for Arbitration (dated 29 

April 2014) further to receiving on 1 May 2014 the non-reimbursable handling fee in an 

amount of EUR 3,904.03.      

25. Each party paid its share of the Advance on Costs, amounting in total to EUR 12,000.   

26. On 25 July 2014, the Respondent filed its Answer.    

27. By procedural order notified on 5 August 2014, the Parties were given the opportunity 

to undertake settlement discussions for a period during which the proceedings would 
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be suspended; a deadline also being fixed for a reply brief by the Claimant in case of 

unsuccessful discussions.    

28. The settlement discussions having been unsuccessful, the Claimant filed its reply brief 

within the fixed deadline of 25 August 2014.  

29. By procedural order of 25 August 2014, the Respondent was granted the right to file a 

rejoinder. 

30. On 18 September 2014, the Respondent filed its rejoinder.    

31. By procedural order of 29 September 2014, the Parties were informed that the 

exchange documents was deemed completed and they were requested to file their 

statements of costs. 

32. On 3 and 6 October 2014, respectively, the Claimant and the Respondent filed their 

statements of costs.  

33. On 7 October 2014, the Parties were invited to make any comments on each other’s 

statements of costs.  

34. On 8 October 2014, the Claimant submitted comments on the Respondent’s statement 

of costs. The Respondent did not comment on the Claimant’s statement of costs. 

35. On 5 November 2014, the Parties were requested to pay additional Advances on 

Costs, in the amount of EUR 1,500 each, which they did within the time-limit 

established by the BAT.         

4. The Positions of the Parties 

4.1 The Claimant’s Position 

36. The Player submits in substance that the Club terminated the Agreement without cause 
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and that he is therefore entitled to the full guaranteed contractual remuneration for the 

2013-2014 season, meaning that the Club must compensate him for his outstanding 

salaries of February and March 2014.  

37. In that connection, the Player contends, among others, that the Agreement was fully 

guaranteed, that his performance for the team was excellent, that his difficulties with 

his temper were not initially a problem for the Club but that when the team’s results 

deteriorated and it began seriously falling back in the overall ranking in January 2014 

with little hope of qualifying for the play offs – due to coaching issues (notably a change 

of head coach) and numerous injuries of Chinese experienced players – it 

mischaracterized various incidents and used them as a pretext to attempt building a 

case against him after the fact.  

38. In that connection, the Player also alleges that the continued problematic quality of his 

board & lodging, despite complaints, tired him, affected his morale and increased the 

frustration he was feeling due to bad-quality coaching, poor and biased refereeing as 

well as a certain lack of fighting spirit among his teammates; and that it was a 

combination of these factors which led him to lose his temper on occasion.  

39. In addition, he denies a number of the Club’s allegations regarding misconduct and 

denies having personally received any written complaints at the time of the invoked 

incidents as well as having initially refused to consider the Club’s settlement offer or 

proposal that he join the junior team. He argues that the Club’s settlement offer was 

insufficient and that the proposal for him to play with the junior team was not made in a 

reasonable manner and was phony.  

40. Finally, he contends having made an effort to mitigate his damages although it was 

already very late in the season to find another club and that he has acted fairly 

throughout these proceedings.      

41. In his Request for Arbitration, the Claimant requested the following relief: 
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“- $662,043.64 in remaining salary to be paid 

- 4000 euros ($5522.80) FIBA Arbitration handling fee 

- Advance on Cost Arbitration reimbursement 

- $16,778.75 in attorney fees 

- Plus 5% interest” 

42. In his Reply, the Claimant modified as follows his request for relief: 

“- $645,429.74 (original salary received in the Players account $662,043.64 minus 
$909.90 wire fees (not disputed) minus $15,704 airline tick change fee, advance on 
salary, penalty not disputed. 

- 4000 euros ($5522.80) FIBA Arbitration handling fee 

- 6010 euros ($8045) Advance on Cost Arbitration reimbursement 

- $16,778.75 in attorney fees 

- Plus 5% interest ($32,271.49) 

Total: $708,047.78” 

43. The Claimant later submitted that he had incurred legal fees and expenses, without 

calculating the handling fee, in the amount of USD 42,867. 

4.2 The Respondent's Position 

44. In its Rejoinder, the Club summarized its arguments on the merits and with respect to 

costs as follows:  

“As to the Claimant’s case on the merits, the Respondent maintains that he is not entitled 
– in equity or law – to any of the amounts claimed in the present arbitration. 

The Club maintains that the January salary payment was fully paid and that each of the 
deductions made from this amount were legitimate. 

With respect to the remaining salaries of USD 600,000 claimed by the Player, the 
Respondent maintains that it was perfectly entitled to terminate the Player’s contract as a 
result of: (i) the Player’s persistent and systematic breaches of his contract; and (ii) its 
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fundamental error when signing the Agreement. 

In the event that the Arbitrator considers that the Club was not entitled to terminate the 
Agreement, the Club nevertheless respectfully submits that the Claimant should not be 
entitled to any of the compensation he has requested: 

(i) The Player verbally agreed to amicably settle the matter for USD 100,000 and then 
refused to honour this after speaking to his US Agent; 

(ii) The Player’s breaches undoubtedly contributed to the Club’s termination; 

(iii) The Player has alleged, but not proved, that he mitigated his position; 

(iv) The Club fully intended to send the Player to the junior team yet the Player’s 
assertions that he intended to go are in conflict with the evidence on file (particularly the 
fact that he never informed the Club that he received his package prior to leaving China 
or even having a plane ticket); 

(v) The Player refused to accept the two legitimate offers of the Club to settle the 
intolerable situation that had arisen (i.e. a settlement amount or training with the junior 
team); and 

(vi) The general circumstances of this case and the extreme difference in the way the 
parties approached their contractual obligations and this arbitration. 

In light of all of the above, the Claimant simply does not consider that the relief sought by 
the Claimant can be accepted as objectively fair or just, nor does it accord with the 
application of ex aequo et bono to the circumstance of the case. 

As to the costs of these proceedings, the Respondent maintains that the Claimant should 
bear the totality of the arbitration costs pursuant to Article 17.2 and 17.3 of the BAT 
Rules. 

Taking into account the parties’ procedural conduct, the Respondent submits that the 
arbitration costs shall be borne by the Claimant also in the unlikely event that his claims 
are partially successful – in particular the Respondent’s costs of responding to the 
Claimant’s Reply (the entire content of which ought to have been included in his initial 
RfA). 

For the same reasons, the Respondent invites the Arbitrator to grant the Respondent a 
contribution towards its legal fees and other expenses incurred in connection with the 
proceedings and, in particular, the costs of witnesses and interpreters. Given the obvious 
difficulty in gathering evidence in China and obtaining translations of the relevant 
documents, the Respondent respectfully submits that the contribution toward its costs 
should exceed maximum contribution referred to in the BAT Rules, i.e. EUR 20,000.” 

45. In making the foregoing arguments the Club alleges, among others, that the 

Termination Clause was removed from the Agreement in an unfair, non-transparent 
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manner, denies the Player’s allegations regarding the quality of the board & lodging, 

underlines that the Player’s alleged feelings of frustration cannot excuse his repeated 

serious misconduct, argues that the testimony relied on by the Player should carry little 

or no weight due to the lack of independence of the witnesses, strongly denies that it 

“fabricated” any evidence after-the-fact and affirms that the Player initially truncated 

facts and withheld evidence in these proceedings, thus making them more costly and 

increasing the Player’s cost of defence.    

46. In its Answer and its Rejoinder, the Club requested the following relief:  

“• Rejecting Ivan Johnson’s prayers for relief in the Request for Arbitration. 

• Condemning Ivan Johnson to pay all arbitration costs in accordance with Article 17 of 
the BAT Arbitration Rules. 

• Condemning Ivan Johnson to pay Zhejiang Chouzhou Professional Basketball Club 
Company Ltd. a contribution towards its legal fees and other expenses incurred in 
connection with the proceedings. 

• Awarding any other remedy the Arbitrator deems fair and equitable under the 
circumstances when deciding ex aequo et bono”. 

47. The Respondent later submitted that it had incurred legal fees and expenses in the 

amount of EUR 78,212.60  

5. The Jurisdiction of the BAT 

48. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

49. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

50. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 
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arbitrable within the meaning of Article 177(1) PILA.  

51. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in article 9 of the Agreement, which reads as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the  
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law, irrespective of 
the parties’ domicile. The language of the arbitration shall be English. The arbitrator shall 
decide the dispute ex aequo et bono.” 

52. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

53. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration agreement under Swiss 

law (referred to by Article 178(2) PILA). Furthermore, it covers the substance of the 

claims and was accepted by all the parties to the dispute. Moreover, the Respondent 

has not contested the jurisdiction of the BAT.  

54. For the above reasons, the Arbitrator has jurisdiction to adjudicate the Player’s claims 

against the Club.             

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

55. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 
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56. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

57. Article 7 of the Agreement provides that “Player must strictly respect the laws of 

People’s Republic of China”. It is clear from the formulation of this reference to Chinese 

laws and to the contractual provision in which it is contained that the Parties’ intent was 

simply to state that the Player must as a foreigner in China nevertheless respect 

Chinese law in general, i.e. this was not meant as a choice of law for their contractual 

relationship. The foregoing finding is confirmed by the content of article 9 of the 

Agreement and by the Parties’ submissions in these proceedings.  

58. Article 9 of the Agreement includes a sentence providing that if and when any dispute 

is submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

59. Furthermore, in its Answer brief the Club expressly submitted, with reference to article 

9 of the Agreement, that: “Accordingly, the decision is to be based exclusively on 

fairness and equity, and without regard to strict legal rules”, while the Claimant never 

invoked Chinese law in any manner.   

60. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought against 

the Club as stipulated in article 9 of the Agreement.  

61. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19691 (Concordat),2 under 

                                                

1  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

2  KARRER, in: Basel commentary to the PILA, 2nd ed., Basel 2007, Art. 187 PILA N 289. 
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which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”.   

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.”3 

62. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives: 

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.4 

63. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

6.2.1 Preliminary Issue of a Fundamental Error 

64. The central question in this case is whether the Club’s dismissal of the Player for cause 

on 24 January 2014, in effect the termination of the Agreement, may be deemed well 

grounded.   

65. In that relation a preliminary issue raised by the Club is whether the removal of the 

Termination Clause by the Claimant from the Agreement may be deemed valid and 

effective, it being factually undisputed that the clause was removed from the final 

version of the Agreement by the Player’s US Agent.  

66. The Arbitrator finds that the evidence does tend to indicate that during the negotiations 

                                                

3  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
4  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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the Player’s US Agent removed the Termination Clause from the draft contract in a 

manner which was not very transparent, and that in a good faith contractual negotiation 

one would expect a party which is requiring a number of changes to draw the other 

party’s attention to all the modifications it has introduced into the new iteration/version 

of the draft contract, a fortiori if the proposed modifications include changes to  

essential elements such as a termination clause. 

67. At the same time, it is relevant that since the Termination Clause had been drafted and 

introduced into the initial version of the Agreement by the Club, and the Chinese Agent 

representing the Club was experienced and had been specifically hired by the latter to 

help negotiate the contract and interact in English with the Player’s US Agent, one 

would have expected the Chinese Agent to show more diligence by carefully double-

checking that none of the essential clauses which the Club wanted in the Agreement 

had been changed.  

68. This is all the more true since the Agreement was not a long document, the US Agent 

had not marked up any of his proposed changes (meaning it was necessary to read the 

entire document to double-check where/what changes had been made) and because 

the Chinese Agent had the important task of making sure the Chinese version (which 

would be read by the Club’s General Manager) was in line with the English one.    

69. The above having been said, the Arbitrator finds, for reasons that will become apparent 

below, that, in the circumstances of this case, it is unnecessary to decide whether the 

US Agent acted in bad faith or at least was employing dubious negotiating tactics when 

removing the Termination Clause and whether, as a result, the removal of the clause 

from the Agreement should be deemed invalid for reasons of fairness (or due to a 

fundamental error) because the Club overlooked the non-disclosed change and 

believed in good faith that the Agreement still contained the Termination Clause. 

70. Thus, the questions of whether it is sufficiently established that the Player’s Agent 

acted unfairly and whether in that connection the Chinese Agent may be deemed to 
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have contributed – due to a lack of diligence – to the removal of the Termination 

Clause going unnoticed by the Club, and whether in light of the foregoing elements the 

removal of the Termination Clause should be deemed invalid or accounted for in some 

manner when assessing the Parties’ responsibilities, shall be left open. 

71. In determining whether the Player’s dismissal by the Club on 24 January 2014 was well 

grounded it is necessary to account for the approach and behaviour of both Parties 

throughout their relationship. Consequently, each Party’s allegations and evidence in 

that respect will now be discussed in turn. 

6.2.2 Assessment of the Club’s Allegations and Evid ence  

72. Since the Club is invoking that it had sufficient material and formal grounds to validly 

dismiss the Player when it did on 24 January 2014, the Cub has the burden of proving 

the corresponding facts invoked in that connection. In that respect, it is relevant that the 

type of misconduct the Club is invoking, i.e. missing practices and rude/aggressive 

behaviour of the Player on and around the court, are not, by nature, a type of fact that 

are particularly difficult to establish.   

73. As a preliminary matter concerning the Club’s approach, the Arbitrator finds it relevant 

that when signing the Agreement the Club knew and accepted that it was engaging a 

Player who had had quite serious and repeated problems of conduct in the past, 

apparently due to him experiencing some difficulty in controlling his emotions and 

anger/frustration in certain situations.  

74. Ultimately, this trait of the Player was directly accounted for in the terms of the contract 

itself since, in a somewhat unusual manner, (in addition to the Termination Clause in 

the draft contract) the Agreement not only contained multiple references to the Player’s 

undertaking to respect the Club’s and the CBA’s rules and regulations, “including 

obeying and respecting the game officials”, but also a series of rather draconian fines 

for specific forms of misconduct such as being late for or missing a practice session or 
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being rude.  

75. Thus, the Club was anticipating that it might have to cope and live with some 

misconduct, in exchange for the possibility of benefitting from the Player’s basketball 

skills. It was, to a certain extent, a conscious “trade off” and an assumed risk by the 

Club.  

76. In that connection, it is noteworthy that the Termination Clause which was removed by 

the US Agent did not provide a “blank check” to dismiss the Player in case of 

misconduct since the Club had to provide the Player with two warnings before the 

contract guarantees could be questioned, while at the same time article 7 of the 

Agreement stated: “For any penalties given by the Club, the Club must provide to 

Agent and Player an explanation in writing”.  

77. Those various contractual formalities were important, not only to give the Player an 

opportunity to reform his behaviour but also for reasons of effective communication, 

since a written explanation prevents misunderstandings (and also serves as proof), 

especially when there is a language barrier; and the contractual requirement that with 

respect to any penalties the US Agent receive written explanations in addition to the 

Player further underlined the need for careful and full communication by the Club of the 

reasons for any sanctions. 

78. In light of the evidence, the Arbitrator finds that, de facto, the Club managed the 

relationship in a manner which gave the impression it was willing to accept a degree of 

misconduct by the Player in exchange for benefitting from his above-average 

basketball skills, since despite repeated misconduct by the Player on court the Club 

was relatively tolerant with the Player and decided to maintain him on the team over a 

period of nearly three months (between mid-October 2013 and 5 January 2014), before 

taking a stricter attitude after the incident of 5 January 2014 when it notified him that it 

deemed his contractual guarantees to be withdrawn.  

79. In that relation, the evidence adduced demonstrates that, overall, from the outset of the 
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season the Player was performing very well, sometimes exceptionally well, and 

represented an important asset for the team in terms of his basketball skills.  

80. Thus, for example, in addition to the official statistics which were good, on 12 

December 2013, i.e. at a date which is nearly two months into the Player’s contract 

(which is also the period just before which the team’s head coach was changed), an 

experienced journalist posted an article under the title “Ivan Johnson Emerging as a 

Star in China”, stating among others: “Ivan Johnson is enjoying a good life in eastern 

China. The American power forward has emerged as the star player for the Zhejiang 

Bulls, and he looks set to remain a notable presence on his team’s stat sheet. With a 

third of the season played, Johnson is averaging 28.6 points and 10.8 rebounds per 

game […] the coach also allows the American to utilize his unexpectedly soft touch 

from long range. Indeed, Johnson is currently taking almost seven three pointers a 

game and making 42 percent of them […] On the defensive end of the court, Johnson 

has been just as impressive. The power forward is a nasty, physical defender who has 

been intimidating Chinese bigs since his arrival in Zhejiang. He leads the team in 

rebounds and blocks while the Bulls have become a top five defensive team for the first 

time since 2010. All of this has helped transform Johnson onto one of the most 

important players in the CBA. In his last game against the Tianjin Lions, Johnson went 

for 54 points and 19 rebounds and remains at the forefront of CBA All-Star voting […].”     

81. Furthermore, the Club itself acknowledges having showed some indulgence towards 

the Player with respect to his behaviour. For example, the Club submits it went so far 

as to convince CBA officials to be lenient with the Player to prevent him from being 

sanctioned by the CBA and that, in order to preserve the Parties’ relationship and to 

account for particular circumstances, on several occasions the Club refrained from 

serving a written warning on the Player or fining him, including after an incident on 

27 December 2013. 

82. As late as 5 January 2014, despite a further incident that the Club has qualified as very 

serious, the Chinese Agent had an email exchange with the US Agent which included 
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the following statement indicating that the Club still wanted the Player on the team: 

“[…] That's what the gm said they understand referree are bad this should just make 

him more of a fighter and don't be pissed by opponents dirty moves. The team want to 

keep him for sure but don't want to see this happen again and he should have a nice 

talk with the coach not slam the door when gm is still talking to him its real disrespectful 

[…]”.  

83. Concerning the list of acts/incidents invoked by the Club relating to impolite and 

offensive behaviour during games between mid-October 2013 and 5 January 2014, the 

Arbitrator finds that their existence is for the main part established by the evidence 

adduced, including because those acts/incidents are largely admitted by the Player 

even if he denies certain details and his explanations regarding the circumstances 

surrounding them and the cause for him losing his temper sometimes diverge from the 

Club’s version.  

84. However, at the same time, bearing in mind the Club’s burden of proof, the Arbitrator 

finds that the evidence adduced is insufficient to convincingly establish that the Club 

gave any of the written explanations or notices to the Player or the Coach it alleges to 

have given, as required by the Agreement, or actually fined the Player – as the Club is 

invoking – except on the occasions when the Player admits that fines were given and 

written notices were received.  

85. In that relation, the Player contends that he “… was not given any notices in person, by 

the Club until a few days before he was about to leave to return back to the US, then 

the Club gave … [him] a stack of papers but he didn’t know what was in the entire 

stack of papers … “ and that his US Agent only received penalty notices on his behalf 

on the following dates:  

• 5 January 2014, when his US Agent was provided with three notices: one 

relating to misconduct during the game on 5 January, another referring back to 

the incident of 30 October 2013 (i.e. a form of retroactive notice) and a third 
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notice stating that the Agreement was being turned into a non-guaranteed 

contract.  

• 12 January 2014 (relating to him missing practice).  

• 19 January 2014 (relating to him being 20’ late for practice). 

• 24 January 2014, when his US Agent was provided with one notice relating to 

his refusal to leave the hotel/city and be assigned to the Junior team and 

another notice announcing that he was dismissed.  

86. The Arbitrator’s foregoing determination as to the evidence is based on a combination 

of factors.    

87. The Arbitrator accepts the Club’s argument that the testimony adduced by the Player 

should not be given undue weight due to the witnesses in question either having ties 

with the Player or a possible interest in the outcome of the dispute, which might affect 

their independence.  

88. However, mutatis mutandis, the same applies to the testimony relied on by the Club, 

since its witnesses are current or former employees, officials or service providers of the 

Club (except for the testimony of the Chinese referees, but such testimony concerns 

only the Player’s behaviour and not the delivery of the alleged written notices).   

89. Furthermore, it would have been easy for the Club to ensure subsequent proof of the 

notices being delivered to the Player by simply requesting that he acknowledge their 

receipt by countersigning them at the time – and by sending copies to his US Agent by 

email and/or fax (which it did on 5 January 2014), yet according to the record this did 

not happen.        

90. Thus, although the Club could have ensured contemporary evidence of the effective 

delivery of written notices prior to January 2014, none has been adduced.  

91. At the same time the contemporary communications on record between the Chinese 

Agent and US Agent and the “WhatsApp” communications between the latter and the 
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Player do not contain any indication that he or his US Agent received any written 

notices except for those that have been acknowledged.  

92. For the above reasons, the Arbitrator finds that the Club has not convincingly proven 

that it delivered any written notices to the Player or his US Agent before 5 January 

2014, or that corresponding fines were levied. In connection with this conclusion, the 

Arbitrator finds it important to underline that it does not mean the Club is being accused 

of being untruthful but simply that it has failed to meet its burden of proof that the 

alleged written notices were effectively delivered.     

93. With respect to the material grounds/breaches upon which the Club is justifying its 

termination of the Agreement, the Arbitrator notes that it is essentially invoking two 

categories of reasons, which are both disciplinary but not of identical nature. 

94. One set of alleged breaches concern the incidents during which the Player acted in a 

very rude and offensive manner towards his coaches, the Club’s management, the 

opposing team and staff and/or the referees.  

95. The Arbitrator finds that those acts are proven by the Club and that, in themselves, 

whatever the reasons for the Player becoming frustrated and losing his temper, they 

were unacceptable and deserved sanctions as defined by the Agreement. 

96. At the same time, the Arbitrator finds that for a number of reasons linked to the 

particular circumstances of this case, those acts were not treated seriously enough to 

entitle the Club to terminate the Agreement on that basis when it did. 

97. One reason is that, as discussed above, for several months (from mid-October 2013 

until 5 January 2014), the Club showed a relatively tolerant attitude with respect to that 

form of indiscipline, even protecting the Player against the CBA, because it wished to 

preserve its relationship with him and benefit from his skills and good performance, 

despite it being upset and shocked by his behaviour.  
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98. The Club has partly acknowledged this “trade off” in its submissions, and, as detailed 

above, it has not proven that it delivered written notices to the Player at the time (which 

have more impact than oral reprimands alone) or levied corresponding fines.  

99. Another reason is that the Club has not invoked or proven any other incidents 

concerning the same type of behaviour, i.e. rude and offensive behaviour by the Player 

during games, beyond its written notice of 5 January 2014.  

100. Instead, the three disciplinary issues invoked by the Club after that date and for which 

he was put on notice and fined, relate to alleged behaviour of quite a different nature - 

i.e. to the Player missing and being 20’ late for practice (respectively on 11 and 18 

January 2014) and refusing to leave his hotel to integrate the Club’s junior team (24 

January) – with regard to which the Arbitrator finds the existence of the breaches is not 

clear.  

101. In that connection, the Arbitrator finds that the evidence adduced by the Club regarding 

what actually happened on those dates does not outweigh the Player’s evidence that 

he missed practice on 11 January 2014 due to an injury and was 20’ late for practice 

on 18 January 2014 due to a misunderstanding. 

102. Finally, concerning the Club’s notices of 23 and 24 January 2014 – including the Club’s 

notice of dismissal delivered on 24 January 2014 – the Arbitrator finds that the 

evidence adduced by both Parties demonstrates that by that stage neither of them felt 

it could continue working normally with the other, or desired to do so; reason for which 

they simultaneously began discussing possible amicable settlement scenarios, the 

placement of the Player with the Club’s junior team and his possible dismissal; it also 

being very difficult to tell from the evidence which party was sincere about what, or to 

draw the conclusion that between 22-24 January one of the Parties was more at fault 

than the other in causing the relationship to come to a final end. In that connection, the 

Arbitrator also finds that given the context and the Player’s close working relationship 

with his US Agent, as evidenced, he cannot in fairness be deemed tied to an initial  
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settlement offer that he may have verbally responded to favourably before discussing 

the matter in detail with his agent.            

6.2.3 Assessment of the Player’s Allegations and Ev idence  

103. Regarding the Player’s attitude and behaviour, the Arbitrator finds it established that he 

undoubtedly failed to sufficiently control his temper, which on a number of occasions 

led him to behave in a very offensive and rude manner with his coaches, teammates, 

the Club’s management, referees and opponents’ players and staff, which clearly 

represented breaches of his contractual duties for which the Club was entitled to fine 

him.  

104. At the same time, the Arbitrator finds that the evidence adduced, including certain 

documents and videos produced by the Club, tend to demonstrate that the Player was 

not only a skilful player that met the team’s expectations in terms of his basketball 

performance, but was also well meaning in the sense that he wanted to do his best for 

the team and played very hard (in the good sense of the term) without any basic intent 

to be provocative. He also recognized his failings and made sincere attempts to correct 

his behaviour but remained partly a “hostage” of his temperament.  

105. Furthermore, the evidence on record, including statements by the Club and evidence 

contemporaneous to the facts, tends to establish that part of the Player’s frustrations 

with the quality of refereeing and the aggressive attitude of certain opponents may 

have been well founded. 

106. The foregoing elements do not excuse the Player for his conduct but no doubt form 

part of the reasons for which the Club was relatively tolerant with the Player for a long 

period of time and wished to keep him on the team despite the behavioural issues, at 

least as long as the team’s chances to qualify for the play offs still seemed reasonable.     

107. Regarding the Player’s complaints about the food & lodging the Arbitrator finds that the 

evidence tends to demonstrate that there were real problems with the hotel, in 
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particular with unpleasant odours, but that this did not come to a head in a manner 

which can be deemed a material breach of contract by the Club and that the Player did 

not formally put the Club on notice of any such alleged breach. Furthermore, although 

at times the discomfort at the hotel and difficulty of finding the food he liked may have 

made him more fragile, morally and physically, and added to other frustrations, this 

could not excuse his behaviour on court and should have been dealt with in a different 

manner if it was becoming a true handicap.   

6.2.4 Determination Regarding the Responsibility fo r Dismissal and the Request for 

Compensation  

108. In light of the evidence and the Club’s and the Player’s respective behaviour as 

discussed above, the Arbitrator finds that they share responsibility for their relationship 

breaking down and for the Player’s ensuing dismissal, notably because:  

• The Player clearly behaved repeatedly on court in an inappropriate manner that 

breached the terms of the Agreement and the applicable disciplinary rules, thereby 

justifying penalties and potentially the termination of the Agreement depending on 

the Parties’ respective behaviour over time.   

• The Club took the conscious risk of hiring a player that it knew had serious 

problems with his temper and, in its own interest, was quite tolerant with the 

Player’s misbehaviour for a long period during the season, as long as the Club’s 

results were good, because the Player was performing well for the team.  

• At the time of the facts, the Club also acknowledged that some of the reasons for 

the Player’s anger/frustration on court were justified, even if his resulting behaviour 

was not admissible, and in its own interest it protected him from possible sanctions 

by the CBA. 

• The Club has not established that it put the Player on written notice and informed 

his US Agent of the same, or that it levied any fines, for a period of nearly three 

months (from mid-October 2013 to 5 January 2014), although such notices were 
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contractually required and would have served to make the Player and his US Agent 

more conscious that if the Player did not reform his behaviour he would be 

dismissed.  

• During the three weeks preceding the Player’s dismissal, the Club did not complain 

about any further acts of misbehaviour on court or put him on notice in that regard, 

and has not convincingly established that he missed/was late for training during 

that period in material breach of his duties. 

• Nevertheless, by 24 January 2014 the Parties’ relationship had deteriorated to a 

point where neither could and would continue working with the other, and the 

Player’s dismissal on that date occurred due to both Parties’ incapacity to find a 

reasonable compromise which accounted for the fact that the situation was not 

“black and white”.       

109. For the above reasons, the Arbitrator finds it fair and just, deciding ex aequo et bono, 

that the amount of compensation being claimed by Player be denied and that, instead, 

the Club be required to pay the Player compensation in a net amount of USD 300,000 

for his early dismissal.   

110. The foregoing amount of compensation decided by the Arbitrator also accounts for the 

fact that, although the dismissal occurred late in the season when it was not easy to 

find another engagement and the Player convincingly explains how in the 

circumstances he made a real effort to seek a new club in the United States, his 

allegations in relation to his duty to mitigate indicate he did not make similar efforts to 

try and find a new club internationally.   

7. Costs  

111. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 
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shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

112. On 7 December 2014 – pursuant to Article 17.2 of the BAT Rules and taking into 

account all the circumstances of the case, including the time spent by the Arbitrator, 

the complexity of the case and the procedural questions raised – the BAT President 

determined the arbitration costs in the present matter to be EUR 14,970.00.  The 

balance of the Advance on Costs, in the amount of EUR 34.71, which represents an 

overpayment made by the Claimant, will be reimbursed to the Claimant by the BAT. 

113. The Arbitrator understands the Counsel for Respondent’s argument that, due to 

distance and language barriers, communicating with their client and gathering evidence 

in China was complex and time consuming. Consequently, no reproaches can be made 

to them for having undertaken that task in a professional and efficient manner (as they 

did).  

114. However, at the same time, such difficulties are inherent to the situation and not per se 

facts for which the Claimant is responsible given that he made his claim in good faith.  

115. Furthermore, the Arbitrator finds that although the Claimant’s Request for Arbitration 

was somewhat summary – as is often the case in BAT arbitrations due to their 

relatively fast-track nature – there is no indication that he intentionally held back 

evidence, e.g. with respect to the written notices. Overall the factual situation in this 

case was relatively complex and it took two rounds of responsive submissions for the 

issues to be well covered.  

116. For the foregoing reasons and because the Arbitrator has found that the Parties had a 

form of shared responsibility for the deterioration of their relationship leading to the 

Player’s dismissal, the Arbitrator considers it fair that the Parties share the costs of the 

arbitration and that each party bear its own legal fees and expenses.     
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8. AWARD 

For the reasons set forth above, the Arbitrator decides as follows:    

1. Zhejiang Chouzhou Professional Basketball Club C ompany Ltd. shall pay 
Mr. Ivan Johnson, as compensation, USD 300,000 net.    

2. Zhejiang Chouzhou Professional Basketball Club C ompany Ltd. and Mr. Ivan 
Johnson shall each bear 50% of the costs of the arb itration.  

3. Each party shall bear its own legal fees and exp enses.  

4. Any other or further-reaching requests for relie f are dismissed.  

 

Geneva, seat of the arbitration 18 December 2014 
 

 

 

Quentin Byrne-Sutton 

(Arbitrator) 


