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1. The Parties 

1.1 The Claimant 

1. Mr. Rodney White (hereinafter the “Player” or “Claimant”) is a professional basketball 

player from the USA. 

1.2 The Respondent 

2. Guaiqueries De Margarita B.B.C. (hereinafter the “Club” or “Respondent”) is a 

professional basketball club located in La Asuncion, Venezuela. 

2. The Arbitrator 

3. By letter of 3 June 2014, the President of the Basketball Arbitral Tribunal (hereinafter 

the "BAT"), Prof. Richard H. McLaren, appointed Prof. Ulrich Haas as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence.  

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 19 September 2012, the Player and the Club entered into an employment 

agreement according to which the Player was engaged as a professional basketball 

player for the 2012-2013 season (hereinafter the “Player Contract”).  

5. According to the section “Compensation” of the Player Contract, the Club agreed to 

pay to the Player “monthly salary for rendering services to the Club” in the amount of 
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“THIRTY-FIVE THOUSAND U.S. DOLLARS (U.S. $ 35,000.00 NET) per month or 

US$1167.00 per day NET”. Moreover, according to the section “Breach of Contract” of 

the Player Contract, “any monies owed to the Player […] as a result of a breach of 

contract, will be subject to a 25% penalty”. 

6. The Player’s first match for the Club was on 25 January 2013. He played four further 

matches for the Club’s team and left Venezuela on or before 27 February 2013.  

7. On 27 February 2013, the Player’s agent (Mr. Larry Fox) sent an email to the Club’s 

then General Manager (Mr. Richard Medina) and informed him that no money had 

been received and that he was drafting a “FIBA complaint”.   

8. On 15 March 2013, the Player signed a new employment agreement with the Philippine 

club Petron Blaze Boosters in order to replace an injured player. The Player stayed for 

two weeks, played two games for this club and was paid USD 15,000.00 in total. 

Thereafter, he returned to the USA. 

3.2 The Proceedings before the BAT 

9. On 17 April 2014, the BAT received the Claimant’s Request for Arbitration dated 9 April 

2014 and filed by the Claimant’s counsel on behalf of the Claimant. The non-

reimbursable fee of EUR 4,000.00 was received in the BAT bank account on 23 April 

2014.  

10. By letter dated 18 June 2014, the BAT Secretariat confirmed receipt of the Request for 

Arbitration. Due to problems to serve the documents to the Respondent, on 23 July 

2014, the BAT Secretariat issued a new letter and sent it to the Venezuelan Basketball 

Federation which was asked to pass on all documents to the Respondent.  
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11. By email of 18 September 2014, the Respondent’s counsel confirmed receipt of the 

documents sent by the BAT Secretariat via the Venezuelan Basketball Federation and 

informed the BAT of the Respondent’s current address details. 

12. By letter of 22 September 2014, the BAT Secretariat again confirmed receipt of the 

Request for Arbitration and informed the Parties of the appointment of the Arbitrator. 

Furthermore, a final time limit was fixed for the Respondent to file its answer in 

accordance with Article 11.2 of the BAT Rules (hereinafter the “Answer”) by no later 

than 13 October 2014. The BAT Secretariat also requested the Parties to pay the 

following amount as an Advance on Costs by no later than 2 October 2014:  

“Claimant (Mr. Rodney White)   EUR 5,000 (payment already received) 

 Respondent (Guaiqueries de Margarita)  EUR 5,000” 

13. By letter dated 14 October 2014, the BAT Secretariat confirmed receipt of the 

Claimants’ share of the Advance on costs in the amount of EUR 4,989.50. It also 

informed the Parties that the Respondent had submitted an Answer on 13 October 

2014 but had failed to pay its share of the Advance on Costs. Therefore, the BAT 

invited the Claimant to substitute for the Respondent’s share of the Advance on Costs 

by no later than 24 October 2014.  

14. By email of 19 October 2014, the Claimant’s counsel informed the BAT Secretariat that 

the Parties were attempting to resolve their dispute and requested a time extension. 

15. By letter of 20 October 2014, the Arbitrator invited the Parties to find an amicable 

settlement and to inform him by no later than 31 October 2014 of the results of their 

discussions. In addition, the Arbitrator extended the time limit for the payment of the full 

Advance on Costs until 31 October 2014. 

16. By email of 31 October 2014, the Claimant’s counsel informed the BAT Secretariat that 

the Parties did not agree on an amicable settlement and that he initiated the wire 
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transfer of the outstanding share of the Advance on Costs. In addition, he requested to 

issue an award in this case as soon as possible. 

17. By letter dated 11 November 2014, the BAT Secretariat acknowledged receipt of the 

full Advance on Costs in the amount of EUR 9,977.00. In addition, it informed the 

Parties that the proceedings would now continue and that the Arbitrator had decided 

not to hold a hearing according to Article 13 of the BAT Rules but to invite the Claimant 

to reply to specific questions by no later than 21 November 2014. 

18. By letter dated 25 November 2014, the BAT Secretariat acknowledged receipt of the 

Claimant’s submission of 21 November 2014 and of the Respondent’s unsolicited e-

mail of 18 November 2014, both replying to the Arbitrator’s questions in the BAT’s 

Procedural Order dated 11 November 2014. In addition, the Arbitrator invited the 

Respondent to comment on specific sections of the Claimant’s submission and to 

provide further information by no later than 5 December 2014. 

19. By letter of 10 December 2014, the BAT Secretariat informed the Parties that the 

Respondent had failed to submit the comments/information requested by the Arbitrator 

and that a new time limit was fixed for the Respondent to submit the information by no 

later than 7 January 2015. Due to problems to serve the relevant documents to the 

Respondent, on 13 January 2015, the BAT Secretariat issued a new letter and sent it 

to the Venezuelan Basketball Federation which was asked to pass on all documents to 

the Respondent. Furthermore, a final time limit was fixed for the Respondent to reply to 

BAT’s Procedural Order dated 25 November 2014 by no later than 3 February 2015. 

20. By letter dated 9 February 2015, the BAT Secretariat confirmed receipt of the 

Respondent’s reply of 3 February 2015 and informed the Parties of the Arbitrator’s 

decision to declare the exchange of documents complete. The Parties were therefore 

invited to submit a detailed account of their costs by 16 February 2015.  
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21. By email of 17 February 2015, the BAT Secretariat acknowledged receipt of the 

Claimant’s account of costs and informed the Parties that the Respondent failed to 

submit its account of costs. Moreover, the Respondent was invited to submit its 

comments, if any, on the Claimant’s account of costs by no later than 23 February 

2015. The Respondent did not file any comments.  

22. The Parties did not request the BAT to hold a hearing. The Arbitrator therefore decided 

in accordance with Article 13.1 of the BAT Rules not to hold a hearing and to deliver 

the award on the basis of the written submissions available.  

4. The Positions of the Parties 

4.1 Claimant’s Position 

23. The Claimant submits the following in substance: 

• The Player Contract was a “fully guaranteed contract” and provided for salary in 

the total amount of USD 300,674.00 net. However, the Club paid only 

USD 60,000.00 to the Player (USD 30,000.00 before his arrival and 

USD 30,000.00 while staying in Venezuela).  

• The Player played his last game for the Club’s team on 7 February 2013 and left 

Venezuela on 23 February 2013. By email of 27 February 2013, the Player’s 

agent sent a default notice to the Club and the outstanding payments amounted 

to USD 87,500.00 on that date. The Club failed to remedy the breach of contract 

and therefore the Player Contract was terminated three days later, i.e. 2 March 

2013. 
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• The Player received USD 15,000.00 for his two-week engagement with the 

Philippine club Petron Blaze Boosters in March 2013. Thereafter, the Player 

returned to the USA in an unsuccessful attempt to sign with an NBA team. 

• The Player Contract also provided for a 25% penalty on all payments owed as a 

result of a breach of contract, e.g. in the event that the Club defaulted and the 

default resulted in the contract being terminated by the Player. Prior BAT awards 

upheld the validity of late payment / default penalties. 

• According to BAT jurisprudence, default interest can be awarded even if the 

underlying agreement does not explicitly provide for an obligation to pay interest. 

4.2 Claimant’s Request for Relief  

24. In Appendix 2 to his Request for Arbitration, the Claimant requested the following 

reliefs:  

"Guaranteed Compensation, White: US $240,674.00 
 25% Default Penalty: US $60,168.50 
 Costs [FIBA BAT filing fee, 4,000 Euros] US $ 5,779.00 
 Attorney’s fees US $9,875.00 
 
TOTAL US $316,496.50 [plus arbitrator costs 
and legal interest at 5% per annum] 
 
Claimant requests an award against Guaiqueries in the amount of US $316,496.50, 
plus arbitrator costs and legal interest at 5% per annum. In the alternative, 
Claimant requests an award against Guaiqueries in an amount which the arbitrator 
deems to be owed under the contract and Addendum; plus an award of costs, legal 
fees and interest in an amount which the arbitrator deems just and proper.” 

 

4.3 Respondent's Position 

25. The Respondent submits the following in substance: 
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• The Player played his last game for the Club’s team on 5 February 2013 and left 

Venezuela at the end of February 2013. He received payments of 

USD 100,000.00 in total from the Club. 

• The Club’s management board today is different from the one in place at the time 

the Player was in Venezuela. Today’s management board is unfortunately not 

able to present documents evidencing payments to the Player because the 

relevant files were “destroyed due to a situation of fortuitous events”, namely 

getting wet during heavy rains.   

4.4 Respondent’s Request for Relief  

26. The Respondent did not submit any specific request for relief. In its Answer, it is stated 

as follows: 

"conclusion:  

Now the Board wants to resolve the labor dispute presented and ask this court to 
help us because while it is true that the demand for the amount of $ 316,496.50, 
which will be canceled as part of the player when I was in the country, we in 
Venezuela for American or European currency is a process that is done through 
the organs of the state and is an amount specified that are approved to all teams 
equally, and if we pay that amount money makes us very difficult to recruit players 
for next seasons because we ran out of foreign exchange needed for such 
operations. 

Without further reference and waiting for a solution that does not harm the parts 
goodbye to you.” 

 
27. Procedural submissions can and must be interpreted in case of doubt. The principles of 

interpretation applicable to procedural declarations, in principle, correspond to the ones 

applicable to contracts. In essence the true intent of the respective party has to be 

determined taking into account common standards and practices in the world of 

basketball. In light of the above the Arbitrator concludes that Respondent’s submission 

cannot be understood as an acknowledgment of debt, since any such acknowledgment 
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– being rather the exception than the rule – must be clear and unequivocal in order to 

be attributed to the Respondent. The statement “while it is true that the demand for the 

amount of $ 316,496.50, which will be canceled as part of the player when I was in the 

country” is ambiguous and can be interpreted in various ways. In particular, it does not 

follow from this sentence that the Respondent acknowledges the full amount claimed 

by Claimant in the Request for Arbitration (USD 316,496.50). This is evidenced also by 

the fact that after receipt of the Club’s Answer, the Parties tried to find an amicable 

settlement of the dispute. The fact that these settlement talks failed shows that the 

Club – apparently – does not (fully) acknowledge the Claimant’s claim.  

28. In fact, the Arbitrator understands the Respondent’s last sentence of its Answer 

(“Without further reference and waiting for a solution that does not harm the parts 

goodbye to you.”) as a request to analyse any of the Claimant’s claims and to decide 

the dispute in accordance with the applicable law, i.e. ex aequo et bono. 

5. The Jurisdiction of the BAT 

29. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(hereinafter “PILA”).  

30. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

31. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA. 
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32. The jurisdiction of the BAT with respect to all parties of the present dispute results from 

the arbitration clause in section “DISPUTE” of the Player Contract, which reads as 

follows:  

“DISPUTE: 
Any dispute arising from or related to the present contract shall be submitted to the 
FIBA Arbitral Tribunal (FAT) in Geneva, Switzerland and shall be resolved 
definitely in accordance with the FAT Arbitration Rules. 
 
The arbitrator shall decide the dispute ex aequo et bono. 
 
Awards of the FAT can be appealed to the Court of Arbitration for Sport (CAS), 
Lausanne, Switzerland. To the extent legally possible under Swiss law 
recourse to the Swiss Federal Tribunal against awards of the FAT and against 
decisions of the Court of Arbitration for Sport (CAS) upon appeal shall be 
excluded.” 
 

33. The Player Contract is in written form and thus the arbitration agreement fulfils the 

formal requirements of Article 178(1) PILA.  

34. In addition, the Arbitrator, when interpreting the arbitration clause, takes note of Article 

18.2 of the BAT Rules, according to which any reference to the FAT shall be 

understood as a reference to the BAT. Therefore, no contradiction arises from the fact 

that according to the arbitration clause “FAT” is competent to decide the dispute and 

that “FAT Arbitration Rules” shall apply. 

35. With respect to the substantive validity, the Arbitrator considers that there is no 

indication in the file that could cast any doubt on the validity of the arbitration 

agreement under Swiss law (referred to by Article 178(2) PILA). Furthermore, the 

wording “[a]ny dispute arising from or related to the present contract” in section 

“DISPUTE” of the Player Contract clearly covers the present dispute. In addition, the 

Club did not object to the jurisdiction of the BAT.  

36. For the reasons above, the Arbitrator finds that he has jurisdiction to decide the present 

dispute and to adjudicate the Claimant’s claims. 
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6. Applicable Law – ex aequo et bono 

37. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties, or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA reads as follows:  

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

38. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows:  

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without 
reference to any particular national or international law.” 

39. In section “DISPUTE” of the Player Contract, the Parties have explicitly empowered the 

Arbitrator to decide the dispute ex aequo et bono and they agreed that the Player 

Contract is the only binding contract containing the entire agreement. However, in 

section “Termination Events” of the Player Contract, the Parties also agreed that the 

Player Contract should be “construed, interpreted and enforced by and under the laws 

of Venezuela, COPABA, and FIBA”.  

40. The Arbitrator interprets these sections of the Player Contract to mean that the Parties 

have expressly agreed that, when a dispute will be submitted to BAT, it will be resolved 

ex aequo et bono.1 In the present arbitration neither of the Parties submitted any 

argument with reference to national laws. To the contrary, in the Request for Arbitration 

the Claimant expressly argued ex aequo et bono to be the applicable law and the 
                                                

1  See also BAT award 0382/13, para. 37 et seq. 
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Respondent did not object that at all. Consequently, the Arbitrator will decide the 

present matter ex aequo et bono. 

41. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19692 (Concordat),3 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 
which is not inspired by the rules of law which are in force and which might even be 
contrary to those rules.”4 

42. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

43. In light of the foregoing considerations, the Arbitrator makes the findings below: 

7. Findings 

44. The Player requests outstanding salary (7.1 below) and payment of a “default penalty” 

(7.2 below). Additionally, he requests interest (7.3 below). 

                                                

2  This Swiss statute governed international and domestic arbitration prior to the enactment of the PILA 
(governing international arbitration) and the Swiss Code of Civil Procedure (governing domestic 
arbitration).   

3  KARRER, in: Basel Commentary to the PILA, 2nd ed., Basel 2007, Article 187 PILA N 289. 
4  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
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7.1 Outstanding salary 

45. The Player claims unpaid salary in the total amount of USD 240,674.00. He submits 

that the total salary for the entire term of the Player Contract was USD 300,674.00 and 

that only USD 60,000.00 had been paid by the Club. 

46. The Claimant’s claim is based on section “Compensation” of the Player Contract which 

reads as follows:  

“The Club agrees to pay the player a monthly salary for rendering services to the 
Club during the Term in the amount of a THIRTY-FIVE THOUSAND U.S. 
DOLLARS (U.S. $ 35,000.00 NET) per month or US$1167.00 per day NET as 
follows: 

The amount of money that results from the date of arrival on November 20 2012 till 
July 12th 2013 such amount shall be received by the PLAYER upon arrival in 
MARGARITA ISLAND US$ 17.500.00 on DECEMBER THE 15TH. 
US$ 17.500.00 every 1st and 16th of each month until the departure of the player. 
Player will be paid US$ 1167.00 per day for every day for partial month until the 
last day of participation of The Club. 
Additionally, Rodney will have an advance of $30,000 USD net, such amount will 
be paid during the months of Oct 1 ,2012, -Nov 1, 2012 at a rate of $15,000.00 
USD net per month so that this money can withstand the player from signing 
elsewhere in the world. This agreement is a fully-guaranteed contract for all salary 
payments regardless of injury and or lack of skill during the preseason ,regular 
season and playoffs which goes from November 20th , 2012 till July 12th ,2013. All 
the monies the player will receive are in USD and also are net of tax. Player will be 
paid accordingly until the last official game which would include playoffs and 
regular season. If Club decides to terminate the agreement the PLAYER will 
receive any unpaid salary owed to him of his salary prior to his departure in full of 
his fully-guaranteed salary for the entire season. 
[…]” 

47. It appears from this clause that the Player Contract is a “fully-guaranteed contract for 

all salary payments regardless of injury and or lack of skill” for the entire term of the 

Player Contract. According to the same clause, the term of the Player Contract was 

agreed to be 20 November 2012 until 12 July 2013. Thus, the Arbitrator holds that the 

Parties by executing the Player Contract agreed on the payment of salary for the entire 

term of the Player Contract, i.e. until 12 July 2013 in the specified amounts.  
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48. The Arbitrator takes note also of the following clauses in the Player Contract, namely 

section “Breach of Contract” and section “Termination Events”:  

“Breach of Contract: In the event the Club defaults under the terms of this 
Agreement, or fails to perform any of the obligations to be performed by the Club 
as outlined in this Agreement, the Player or the Agent may by notice in writing to 
the Club specify the nature of any and all defaults and if the Club should fail to 
remedy the nature of the default within three (3) days from receipt of such notice, 
this agreement shall be terminated and upon the date of such termination, all 
obligations of both parties shall cease. Thus, the Player shall become a free agent, 
whereby he will be capable of immediately entering into an Agreement with any 
Club of his choosing, in Venezuela or elsewhere. The Player does not require the 
consent, permission, release, or approval of the Club, nor shall the Player owe 
compensation to the Club in the event the Club defaults on the terms of this 
Agreement. Any monies owed to the Player and/or Agent as a result of a breach of 
contract, will be subject to a 25% penalty. 

Termination Events: This Agreement can be terminated but club will be 
responsible to entire salary of $300,674.00 USD net for the season in one lump 
payment if club decides to cut the Player. This Agreement and the Addendums 
herein, are dated the 19th day of September 2012 and shall be construed, 
interpreted and enforced by and under the laws of Venezuela, COPABA, and FIBA. 
However, if terminated by the club the club is obliged to pay the player his 
guaranteed salary.” 

49. The question is, how and to what extent the above clauses impact on the duty of the 

Club to pay the agreed salaries. The Arbitrator notes that the clause “Breach of 

Contract” deals with breaches of the contractual obligations arising under the Player 

Contract and the consequences arising thereof, in particular the termination of the 

Player Contract. Thus, the Arbitrator finds it necessary to differentiate between the 

scope of applicability of the two clauses (“Breach of Contract” and “Termination 

Events”). The Arbitrator finds that both clauses are mutually exclusive. While the clause 

“Termination Events” deals with the termination of the Player Contract upon initiative of 

the Club (“if club decides to cut Player”), the clause “Breach of Contract” is based on 

the scenario that the contractual agreement is terminated on the initiative of the Player 

(“the Player or the Agent may by notice in writing specify … any and all defaults and if 

the Club should fail to remedy … the default within three (3) days …”).  
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50. Neither of the Parties submitted that the Club unilaterally terminated the Player 

Contract. Instead, the Claimant submitted that the Club was in default of payment and 

that the Player following this breach of contract left Venezuela. Consequently, the 

clause “Termination Events” in the Player Contract is not applicable to the present 

dispute. It follows from the above that the obligation provided for in that clause, i.e. that 

the Club is under the obligation to pay the entire (remaining) salary of USD 300,674.00 

as one lump sum is not applicable in the present case. 

51. In order for the clause “Breach of Contract” to be applicable, the Arbitrator first must 

establish whether or not the Club failed to perform any obligations as outlined in the 

Player Contract. According to the section “Compensation” of the Player Contract, the 

Player was entitled to payments in the amount of USD 146,670.00 by the end of 

February 2013. This amount is to be calculated as follows: 

• USD 11,670.00 net = USD 1,167.00 net per day for 10 days in November 2012; 

• USD 105,000.00 net = six instalments of USD 17,500.00 net each from 1 

December 2012 to 16 February 2013; and 

• USD 30,000.00 net = two additional “advance” payments of USD 15,000.00 net 

each in October and November 2012. 

52. The Player submits that he received only USD 60,000.00 from the Club. The Club, on 

the contrary, argues that it paid an amount of USD 100,000.00 to the Player. However, 

the burden of proof for the fact that payments were made lies with the Club. The latter 

admits that it is not able to provide evidence for payments in that amount. 

Consequently the Arbitrator finds that only payments in the undisputed amount of 

USD 60,000.00 are established. Thus, by the end of February 2013, the Club was in 

default of payments in the total amount of USD 86,670.00 (USD 146,670.00 minus 

USD 60,000.00). Hence, the Club was in breach of its contractual obligations. 
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53. The clause “Breach of Contract” of the Player Contract further provides that the Player 

or his agent “may, by notice in writing to the Club specify the nature of any and all 

defaults”. On 27 February 2013, the Player’s agent (Mr. Larry Fox) informed the Club’s 

then General Manager (Mr. Richard Medina) by email as follows”:  

“Richard, 

You[sic] outright disrespect has been duly noted. 

I am tired of reaching out to you without any response. No money has been 
received. 

I am drafting a FIBA complaint and intend to file it by no later than Friday. We will 
be seeking not only delinquent amounts, but interest, penalties, costs and legal 
fees. 

This is absolutely ridiculous and at this point I’m angry.” 

54. It is true that the email of 27 February 2013 does not specify the exact amounts 

outstanding. However, the Arbitrator finds that this notice is specific enough to fulfil the 

requirements provided for in the clause “Breach of Contract”. The email specifies the 

nature of the breach (“no money has been received”) and makes reference to the fact 

that several attempts have been made to remedy the matter and that the present 

situation will no longer be tolerated. To conclude, the Arbitrator finds that the email of 

27 February 2013 is a default notice within the meaning of the clause “Breach of 

Contract” of the Player Contract. 

55. According to the Parties’ submissions, the Club did not make any payments after the 

receipt of the default notice. Consequently and in accordance with the clause “Breach 

of Contract”, the Player Contract was (automatically) terminated three days later, i.e. on 

2 March 2013. The clause further provides that as a consequence of the termination of 

the Player Contract “all obligations of both parties shall cease”. The Arbitrator 

construes this sentence to mean that all obligations of the parties becoming due after 

the termination of the Player Contract shall cease. On the contrary, this sentence 

cannot be understood to contain an implicit waiver of all obligations (past and future) 

arising out of the contract. The wording “cease” clearly points into the direction that the 
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extinction of any rights and obligations is limited to those that would have become due 

after the date on which the Player Contract was terminated. It follows from all of the 

above that as of 2 March 2013 the Club was no longer obliged to pay a salary to the 

Player (and that of course the Player was under no duty to provide basketball services 

to the Club).  

56. The Player Contract does not provide for any claim for damages in favour of the Player 

in case of breach of contract by the Club nor for any accelerated payments for all 

salaries becoming due after the termination of the Player Contract. The Arbitrator sees 

himself prevented from applying any gap-filling interpretation in this respect. First, it 

must be noted that the Player Contract specifically provides at the end of the document 

that “[t]his contract sets forth the entire Contract”. Thus, the possibility of 

acknowledging a lacuna in the Player Contract that needs supplementation by the 

Arbitrator is – in light of such a “entire-contract-clause” – very limited from the outset. 

Furthermore, the Player Contract contains detailed regulations in case the agreement 

is terminated upon initiative of the Player or the Club. Thus, the Arbitrator finds that 

there is no room to supplement the will of the Parties as evidenced in the contract and 

to construe a claim for damages for the entire (remaining) salary under the Player 

Contract. This is all the more true in view of the fact that the Parties have specifically 

provided for such a solution in case the Player Contract is terminated by the Club (“the 

club will be responsible to the entire salary of USD 300,674.00 … in one lump 

payment”). E contrario it follows that if the Parties would have intended the same 

consequences to apply in case the Player Contract is terminated upon initiative of the 

Player they would have provided so. 

57. The question arises whether in view of the fact that the Player Contract was 

(automatically) terminated on 2 March 2013, the Player is entitled to the salary 

payment becoming due on 1 March 2013 and provided for in the Player Contract in the 

amount of USD 17,500.00 net. It is true that the Player left Venezuela already on 23 

February 2013, i.e. six days before the instalment became due, four days before his 
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agent sent the default notice to the Club and one week before the (automatical) 

termination of the Player Contract. However, the Arbitrator finds that this fact does not 

warrant – in light of ex aequo et bono – to reduce the Player’s claim for all salaries that 

have become due during the term of the Player Contract. In view of the fact that the 

Club was (significantly) in default with its obligation towards the Player the latter was 

entitled to withhold his services and the fulfilment of his obligations. Thus, the fact that 

he had left the Club by the time the last instalment became due is no justification for 

not awarding this amount to the Player. 

58. To conclude therefore, the Arbitrator holds that the Player is entitled to a total of 

USD 104,170.00 for outstanding salaries under the Player Contract. 

7.2 “Default penalty” 

59. The Player also requests “default penalty” in the amount of USD 60,168.50. This claim 

is based on the last sentence of the clause “Breach of Contract”.  

60. The sentence relating to the default penalty in the Player Contract is rather ambiguous. 

The sentence reads as follows: 

“Any monies owed to the Player and/or Agent as a result of the breach of contract, 
will be subject to a 25% penalty.” 

 

61. The question arises what the reference point is for the 25% penalty. The latter is 

circumscribed in the clause by the wording “any monies owed … as a result of the 

breach of contract”. The problem, however, is that the clause “Breach of Contract” does 

not provide for any claims “as a result” or as a consequence of the breach of contract. 

On the contrary, the Player Contract specifically provides that “all obligations of both 

parties shall cease”. If no claims arise from the breach of contract the reference point 

for the 25% penalty may be the unpaid salaries by the Club until the termination of the 

Player Contract. These amounts, however, constitute the breach of contract itself, but 
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are not “the result” thereof. In view of these ambiguities the Arbitrator must proceed to 

an interpretation of the penalty clause. As stated above, the Player Contract – contrary 

to the clause “Termination Events” – does not provide for accelerated payments (or 

damage claims) in respect of all salaries agreed under the contract in case the Player 

Contract is terminated upon initiative of the Player. It makes, therefore, sense, to 

construe the penalty clause as a substitution for the “entire-salary-clause” contained in 

the section “Termination Events”. Thus, the Arbitrator understands the reference point 

of the penalty clause to be the (remaining) amounts under the Player Contract that the 

Player would have been entitled to, if the Player Contract would not have been 

terminated.  

62. The payment schedule in section “Compensation” of the Player Contract lists payments 

for the period after 2 March 2013 (the date of termination of the Player Contract) until 

12 July 2013 (the end of the initial term of the Player Contract) as follows: 

• USD 122,500.00 net = seven instalments of USD 17,500.00 net each from 16 

March to 16 June 2013; and 

• USD 14,004.00 net = USD 1,167.00 net per day for 12 days in July 2013. 

63. Given the figures above, the Club should have paid salary in the total amount of 

USD 136,504.00 net to the Player (after 2 March 2013). In accordance with the last 

sentence of section “Breach of Contract” of the Player Contract (25% penalty), the 

Arbitrator finds that the Player is entitled to a compensation in the amount of 

USD 34,126.00 net for the time period of 2 March to 12 July 2013.  

64. BAT Arbitrators have frequently dealt with default / late payment clauses in the past 

and held that those clauses are subject to judicial review and must be interpreted in a 
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restrictive manner, so as to prevent excessive results.5 If one applies these principles 

to the particular circumstances of the case at hand, the Arbitrator finds that the penalty 

clause in section “Breach of Contract” of the Player Contract is not excessive. In the 

present case, the Parties explicitly agreed that the “default penalty” shall apply once 

the Player’s obligation to render his services is terminated. In addition, the present 25% 

penalty is not disproportionate to the basic obligation of the debtor.  

65. Finally, the Arbitrator, deciding ex aequo et bono, holds that the total amount of 

USD 15,000.00 received by the Player from the Philippine club Petron Blaze Boosters 

in March 2013 will not be deducted from the compensation awarded to the Player. 

According to standing BAT jurisprudence6 with respect to the mitigation of damages, 

general principles of fairness demand that any income the Player earned or might earn 

by exercising reasonable care during the remaining term of the Player Contract must 

be deducted in order to prevent overcompensation.  

66. However, in the present case the Player does not receive the full salary for the 

remaining term of the Player Contract (2 March to 12 July 2013) but only 25% due to 

the Parties’ agreement in section “Breach of Contract” of the Player Contract. In the 

same clause the Parties also agreed that the Player should not owe “compensation” to 

the Club if the Club defaulted on the terms of the Player Contract. In the present case, 

a deduction would actually result in a kind of “compensation” in favour of the Club. In 

view of the above, the Arbitrator holds that fairness does not require any further 

deduction to be made from the amounts owed by the Club, since there is no risk of 

undue enrichment or overcompensation to the benefit of the Player.  

                                                

5  See, inter alia, BAT award 0490/13, para. 61 et seq. (with reference to several other BAT awards). 
6  See, for instance, BAT award 0366/13, para. 53 et seq. and BAT award 0506/14, para. 48. 
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7.3 Interest 

67. The Claimant also requests “legal interest” at the rate of 5% p.a. on all amounts 

claimed, including costs and fees. 

68. The Player Contract does not provide for any interest payments. However, it is a 

generally accepted principle embodied in most legal systems and reflected in the BAT 

jurisprudence7 that default interest can be awarded even if the underlying agreement 

does not explicitly provide for a respective obligation.  

69. The Claimant is entitled to default interest on all amounts paid late or still outstanding, 

namely outstanding salary and the compensation according to the “default penalty” 

clause. In the present case, no unfair “double recovery” takes place because the 

“default penalty” is paid in lieu of the initial payments and not additionally. However, 

neither the arbitration costs nor the attorney’s fees are subject to default interest 

because those amounts will just be finally determined and awarded by this arbitral 

award. 

70. In line with constant BAT jurisprudence, the Arbitrator deems an interest rate of 5% p.a. 

appropriate and proper to prevent the Club from deriving any profit out of the non-

fulfillment of its obligations.8  

71. When determining the starting dates, the Arbitrator has to consider the salary 

instalments already due before the termination of the Player Contract (interest 

commencing one day after the due dates of the respective instalment) and the “default 

penalty” which, in the absence of any provision to the contrary, became due on the day 

                                                

7  See, ex multis, the following BAT awards: 0056/09; 0069/09; 0092/10; 0237/11. 
8  See, ex multis, the following BAT awards: 0092/10, Ronci, Coelho vs. WBC Mizo Pecs 2010; 0069/09, Ivezic, 

Draskicevic vs. Basketball Club Pecsi Noi Kosariabda Kft; 0056/09, Branzova vs. Basketball Club Nadezhda. 
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of the termination of the Player Contract (interest commencing one day after the 

termination). Thus, the commencement dates for default interest in the present case 

are as follows:  

Outstanding amount 
(in USD) Kind of payment Commencement date for 

default interest 

16,670.00 

Salary instalment due on 16 
December 2012 (minus USD 
870.00 already paid according to 
the Claimant’s submission) 

17 December 2012 

17,500.00 
Salary instalment due on 1 
January 2013 

2 January 2013 

17,500.00 
Salary instalment due on 16 
January 2013 

17 January 2013 

17,500.00 
Salary instalment due on 1 
February 2013 2 February 2013 

17,500.00 
Salary instalment due on 16 
February 2013 

17 February 2013 

17,500.00 
Salary instalment due on 1 March 
2013 

2 March 2013 

34,126.00 
Default penalty due on 2 March 
2013 (the date of the termination 
of the Player Contract) 

3 March 2013 

7.4 Summary 

72. The Player is entitled to the total amount of  

• USD 104,170.00 net for outstanding salaries under the Player Contract;  

• USD 34,126.00 net in “default penalty” and  

• interest of 5% p.a. on different amounts as stated in the table under 7.3  
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8. Costs 

73. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its legal fees and expenses 

incurred in connection with the proceedings.  

74. On 25 April 2015 – considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration, which shall 

include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”; that “the fees of the Arbitrator shall be calculated on the 

basis of time spent at a rate to be determined by the BAT President from time to time”, 

and taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the costs of the arbitration in the present matter to be 

EUR 9,975.00. 

75. Considering the outcome and the circumstances of the present case, the Arbitrator 

finds it fair that 30% of the costs of the arbitration shall be borne by the Respondent 

(EUR 2,992.50) and 70% by the Claimant (EUR 6,982.50). Given that the BAT 

received advance payment on the costs of the arbitration in the total amount of 

EUR 9,975.00 only from the Claimant, the Arbitrator decides in application of Article 

17.3 of the BAT Rules that the Respondent shall pay EUR 2,992.50 to the Claimant, 

being the difference between the costs advanced and the costs of the arbitration to be 

paid by the Claimant. 

76. Furthermore, the Arbitrator takes note of the detailed account of costs submitted by the 

Claimant while the Respondent did not submit an account of costs. The Claimants’ 

counsel lists professional services in the total amount of USD 17,103.50 (43.30 hours 
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at an hourly rate of USD 395.00) and payment of the non-reimbursable handling fee of 

EUR 4,000.00. When assessing the reasonable legal fees and expenses incurred by 

the Parties in connection with these proceedings (Article 17.3 of the BAT Rules), the 

Arbitrator takes into consideration not just the outcome and the circumstances of the 

present case but also the number and volume of the Parties’ submissions. Therefore, 

the Arbitrator considers it adequate that the Claimant is entitled to a contribution 

towards his legal fees and expenses in the amount of USD 6,000.00 and EUR 4,000.00 

while the Respondent has to bear its own legal costs and expenses. 
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9. AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. Guaiqueries De Margarita B.B.C. is ordered to pa y to Mr. Rodney White the 
total amount of USD 138,296.00 net, plus interest a s follows: 

a. 5% p.a. on USD 16,670.00 since 17 December 2012;  

b. 5% p.a. on USD 17,500.00 since 2 January 2013; 

c. 5% p.a. on USD 17,500.00 since 17 January 2013; 

d. 5% p.a. on USD 17,500.00 since 2 February 2013; 

e. 5% p.a. on USD 17,500.00 since 17 February 2013;  

f. 5% p.a. on USD 17,500.00 since 2 March 2013; 

g. 5% p.a. on USD 34,126.00 since 3 March 2013. 

2. Guaiqueries De Margarita B.B.C. is ordered to pa y to Mr. Rodney White the 
amount of EUR 2,992.50 as a reimbursement of the ad vance on arbitration 
costs. 

3. Guaiqueries De Margarita B.B.C. is ordered to pa y to Mr. Rodney White the 
amount of USD 6,000.00 and EUR 4,000.00 as a contri bution towards his 
legal fees and expenses. Guaiqueries De Margarita B .B.C. shall bear its own 
legal fees and expenses. 

4. Any other or further-reaching claims for relief are dismissed. 

Geneva, seat of the arbitration, 30 April 2015 

 

Ulrich Haas 

(Arbitrator) 


