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1. The Parties  

1.1 The Claimant 

1. The Claimant is a professional basketball coach of Greek nationality. 

1.2 The Respondent 

2. The Respondent is a professional basketball club based in Lithuania. 

2. The Arbitrator 

3. On 9 June 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the “BAT”), appointed Mr. Raj Parker as arbitrator (the “Arbitrator”) pursuant 

to Article 8.1 of the Rules of the Basketball Arbitral Tribunal (the “BAT Rules”). None of 

the Parties has raised objections to the Arbitrator’s appointment or to his declaration of 

independence.  

3. Facts and Proceedings 

3.1 Background Facts 

4. On 10 June 2011, the Claimant signed an employment contract with the Respondent 

as head coach for the 2011/12 season (“2011 Contract”). On 19 October 2011, the 

Respondent terminated the 2011 Contract without explanation. The Claimant disputed 

the termination and referred the matter to BAT for arbitration (BAT 0230/11). 



 

 

 

 

 

 

 

Arbitral Award  3/33 
BAT 0562/14  

5. In an award dated 9 July 2012, the BAT arbitrator found for the Claimant and ordered 

the Respondent to pay EUR 144,000.00 plus interest to the Claimant for wrongful 

termination. After the award, the parties entered into a compromise agreement under 

which the award was to be paid in one down-payment and four subsequent 

instalments. 

6. On 21 June 2013, the Claimant and the Respondent entered into a new contract under 

which the Claimant was appointed coach of the Respondent for the 2013/14 and 

2014/15 basketball seasons (the “Contract”). The Contract contains, amongst others, 

the following provisions: 

(i) the term of the Contract was from 21 June 2013 until the last official game of 

the 2014/2015 season (Art. 1); 

(ii) the Claimant’s salary was to be EUR 180,000.00 net for the 2013/14 season, 

and EUR 220,000.00 net for the 2014/15 season. (Art. 3);  

(iii) the Claimant’s duties included: 

“(1)  arranging for, conducting and supervising the Team’s 
practices/training; 

(2) coaching the Team in all team games, games of regular 
season and playoff games in Lithuanian League, Lithuanian Cup, 
Euro League, VTB United League, Baltic Basketball League and 
any other competition or performances that may be required; 

(3) coaching and operating the Team’s training camp; 

(4) developing game strategies and scouting opposing 
teams; 

(5) consulting, advising with respect to the Team’s roster 
and player signings; 

(6) to be an example for the players on and off the court in 
all respects; 
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(7) to participate in all activities of the Club with a positive 
outlook and professional manner; 

(8) to keep up to date with the most recent developments in 
the sport of basketball with the intention of providing his talents at 
the service of the Club in order to assure a good performance of 
the Team; 

(9) to make his best effort to fully implement all the 
instructions provided by the administration, the Board of the Club 
or any authorized person. For the sake of clarity, such 
instructions may not relate to sporting matters falling within the 
Head Coach’s duties under this article such as, but not limited to, 
selection of game strategy, coaching, training etc.” 

(Art. 2B);  

(iv) detailed provisions about early termination by the Respondent: 

“5. Premature Termination by the Club: 

A. In the event that the Coach commits one of the violations 
set out in this Article, the Club may terminate the Agreement at 
any time (but if the violation is remediable, only after giving a 7-
day notice following which the violation persists) and without 
further obligation or liability to Head Coach, if Head Coach: 

(1) refuses to perform his obligations as Head Coach 
hereunder or otherwise materially breaches this Agreement; 

(2) engages in proven dishonest or fraudulent conduct; 

(3) is convicted for criminal conduct or is the subject of a 
formal charge of a serious criminal act; 

(4)  misappropriates Club’s funds; 

(5) abuses alcohol or drugs, which renders him incapable of 
fully performing any or all of his obligations hereunder to the 
satisfaction of the Club; 

(6) engages in grossly unethical business conduct (e.g. 
match fixing);  

(7)  for any reason directly or indirectly induce[s] or solicit[s] 
any of the Team players to leave the Club and/or make any 
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actions or attempt or influence in order to induce or solicit any of 
the player away to leave the Club; 

B. If the Club terminates this Agreement pursuant to 
Section 5 A then Club shall have no further obligation or liability 
to Head Coach, including, but not limited to, no further obligation 
or liability to provide Basic Salary for termination of the 
Agreement, or any other compensation or benefits to Head 
Coach.” 

 (Art. 5);  

(vii) a non-disparagement clause: 

  “9. Non-disparagement 

The Head Coach shall not make any disparaging comments 
concerning Club, any of its employees, its shareholders, 
sponsors, partners during the Term of this Agreement and 
thereafter.” 

(Art. 9); 

(v) a governing law and dispute resolution clause: 

“1.1 Governing Law: 

This Agreement is made and must be construed in accordance 
with the laws of the Republic of Lithuania. Any dispute arising 
from or related to the present contract shall be submitted to the 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and 
shall be resolved in accordance with the BAT Arbitration Rules by 
a single arbitrator appointed by the BAT President. The seat of 
the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private 
International Law, irrespective of the parties’ domicile. The 
language of the arbitration shall be English. The arbitrator shall 
decide the dispute ex aequo et bono.” 

(Art. “1.1” positioned between Articles  8 and 9); and 
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(ix) the following provision in relation to failure to pay: 

“12. Club’s failure to pay 

If any of the Club’s payment to Head Coach is more than 45 days 
late of payment due date, Head Coach shall give at least 15 
(fifteen) days written notice to the Club. In case the Club does not 
perform all of its outstanding payment obligations within the 
period indicated in the notice, Head Coach may terminate this 
Agreement for just cause, leave the Club and pursue other 
coaching opportunities without surrendering his right to collect all 
remaining salaries under this Agreement.” 

(Art. 12) 

7. On 28 October 2013, the Respondent served a termination notice on the Claimant 

pursuant to article 5 of the Contract (“Termination Notice”) because of “material 

breaches of the Agreement due to [the Claimant’s] failure to fulfil obligations under the 

Agreement”. The Termination Notice stated inter alia that: 

“In the opinion of the Board, even after a series of discussions 
and lost games, most instructions were simply ignored, young 
and promising basketball players were categorically rejected by 
you, as the Head Coach, despite of [sic] the Club’s policy of 
young player development.” 

8. On the same day, the Claimant rejected the validity of the Termination Notice in writing 

but ceased acting as Head Coach of the Respondent. 

3.2 The Proceedings before the BAT  

9. The Claimant filed the Request for Arbitration on 23 April 2014, having paid the non-

reimbursable handling fee of EUR 4,000.00 on 17 April 2014. The Arbitrator was 

appointed on 9 June 2014. 

10. On 24 June 2014, the Advance on Costs was fixed at EUR 10,000.00 payable by the 
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Claimant (EUR 5,000.00) and the Respondent (EUR 5,000.00). The Claimant paid his 

share of the Advance on Costs on 30 June 2014, in advance of the set deadline of 

4 July 2014. The Respondent failed to pay its share of his Advance on Costs by the 

deadline. On 18 July 2014, the Claimant was given until 29 July 2014 to pay the 

Respondent’s share of the Advance on Costs. On 28 July 2014, the Claimant paid 

EUR 5,020.00 in respect of the Respondent’s share of the Advance on Costs. 

11. On 18 July 2014, at its request, the Respondent was given an extension of time to file 

its Answer to the Request for Arbitration until 14 August 2014. On 11 August, the 

Respondent requested a further extension and, on 13 August, the Arbitrator granted a 

further and final extension for the Respondent to file its Answer by 29 August 2014. 

The Respondent filed an Answer on 29 August 2014. 

12. On 14 October 2014, the Arbitrator asked questions of the Parties (the “First 

Procedural Order”) and requested responses by 28 October 2014. The Claimant 

replied in part on 26 October 2014. On the same day, the Claimant’s representative 

requested an extension to file the remainder of the Claimant’s response. On 

28 October 2014, the Arbitrator granted an extension to 7 November 2014 for both 

Parties. 

13. The Claimant filed the remainder of its response on 7 November 2014. The 

Respondent submitted its response on the same day. 

14. On 12 November 2014, the Arbitrator asked further questions of the Parties (“The 

Second Procedural Order”). The Claimant filed its response within the specified 

deadline of 25 November 2014. On 17 November 2014, the Respondent requested an 

extension for responding to the Second Procedural Order for reasons beyond its 

control. The Arbitrator agreed to extend the deadline to 9 December 2014. The 

Respondent submitted its response on 9 December 2014. 
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15. On 23 December 2014, the Respondent filed an unsolicited submission regarding the 

Claimant’s current employment and asked that the Arbitrator request certain 

contractual documents from the Claimant. The Claimant provided the requested 

contract of his own accord on 1 January 2015.  In response to these submissions, on 

13 January 2015, the Arbitrator asked further questions of the Respondent (“The Third 

Procedural Order”).  

16. The Respondent replied to the Third Procedural Order, in compliance with the specified 

deadline, on 15 January 2015. On 19 January 2015, the Arbitrator issued a final 

Procedural Order (“The Fourth Procedural Order”) requesting further submissions from 

the Claimant. The Claimant responded on 22 January 2015. 

17. On 28 January 2015, BAT wrote to the Parties informing them that the exchange of 

documents was complete and requesting detailed accounts of costs by 5 February 

2015.  

18. On 5 February 2015, the Respondent submitted an account of costs for EUR 9,920.00 

in legal fees. 

19. On 12 February 2015, the Claimant submitted an account of costs for EUR 12,000.00 

in legal fees (40 hours at EUR 300 per hour) and EUR 4,000 for the non-reimbursable 

handling fee.  

20. On 6 February 2015, the BAT Secretariat gave the Claimant an opportunity to 

comment on the Respondent’s account of costs by 12 February 2015.  The Claimant 

did not make any comments. On 17 February 2015, the BAT secretariat gave the 

Respondent an opportunity to comment on the Claimant’s account of costs by 

23 February 2015, and. On 23 February 2014, the Respondent filed its comments on 

the Claimant’s account of costs. 
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21. Since neither of the Parties filed an application for a hearing, the Arbitrator decided, in 

accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to deliver the 

award on the basis of the written submissions of the Parties. 

4. The Positions of the Parties 

4.1 The Claimant’s Position 

22. The Claimant submits in essence that: 

(i) the Respondent’s assertions in the Termination Notice that the Claimant 

ignored management instructions and rejected young players, even after 

discussions between the Parties, are unfounded and fabricated; 

(ii) the Respondent has failed to identify and particularise in any detail the 

instructions, discussions and players referred to and relied upon in the 

Termination Notice; 

(iii) article 2B(9) of the Contract requires the Claimant to “make his best effort to 

fully implement all the instructions provided by the administration, the Board of 

the Club or any authorised person” but expressly excludes instructions relating 

to “sporting matters falling within the Head Coach’s duties…such as, but not 

limited to, selection of game strategy, coaching, training etc.”; 

(iv) contrary to the Respondent’s assertions, the Claimant did use young players 

in the games over which he presided prior to receipt of the Termination Notice; 

(v) for these reasons, the Respondent was not entitled to terminate the Contract 
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and the Termination Notice is invalid;  

(vi) in the circumstances, the Claimant is entitled to payment of all monies due 

under the Contract (being EUR 162,000.00 net for the remainder of the 

2013/14 season and EUR 220,000.00 net for the 2014/15 season), plus 

interest from the date of the Termination Notice (being 28 October 2013); and 

(vii) the Claimant made efforts to mitigate his losses following termination of the 

Contract. In particular, his agent tried to secure alternative coaching roles for 

the Claimant but was unsuccessful due to: (i) the time in the season; and (ii) 

the reputational damage caused by the Respondent’s early termination. 

23. In his request for relief, the Claimant asks that the Arbitrator order the Respondent to: 

(i) pay the Claimant EUR 162,000.00 net plus interest from 28 October 2013;  

(ii) pay the Claimant EUR 220,000.00 net plus interest from 28 October 2013; and 

(iii) reimburse the Claimant for his legal fees plus the costs of the arbitration. 

24. The Claimant also stated in his request for relief that “it is understood that any amount 

received by the Head Coach from a new professional contract for the period 2014-15 – 

second year – must be deducted from the adjudicated by BAT”. 

4.2 The Respondent's Position 

25. In its Answer, the Respondent argues that: 

(i) it has a clear policy of youth development which requires investment in, and 
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the provision of opportunities for, the young players in its squad, primarily for 

financial reasons. Accordingly, at the start of the 2013/14 season, it agreed 

with the Claimant a long-term strategy of youth development, alongside the 

use of older, foreign players;  

(ii)  the Claimant conducted himself in a way that demotivated the players and 

coaching staff, and undermined team morale. During pre-season training for 

the 2013/14 season, the Claimant began to “panic” and complain about the 

weakness of the team despite recent victories. He stated that “it would be a 

miracle if BC Zalgiris Kaunas would reach Euroleague Top 16 stage” and 

“young players of the team are not on the level required by him on order to 

achieve any victories”. These statements were made at important team 

meetings and were contrary to the agreed strategy of youth development; 

(iii) the Claimant’s negative attitude resulted in the team losing three of the first 

five games of the season; 

(iv) the Claimant failed to change his attitude despite multiple requests from the 

Respondent’s General Manager and Deputy Manager, and efforts to “reach a 

compromise”; 

(iv)  for these reasons, the Respondent had no choice but to terminate the 

Contract to prevent further de-motivational effects on the team. This decision 

was vindicated by the fact that following termination, the club reached the Top 

16 stage of the Euroleague and won the Lithuanian Basketball League, and 

one of its players won the Euroleague Most Valuable Player of the Week 

award three times; 

(v) the Respondent was entitled to unilaterally terminate the Contract for two 

reasons: 
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 (a) the Respondent breached his obligations under article 9 of the 

Contract (Non-disparagement) by undermining team morale; and 

 (b) the Contract is a “contract of services” under Lithuanian law, pursuant 

to which the Respondent has unilateral termination rights even where there is 

no material breach (subject to certain compensation requirements); 

(vi) in accordance with article 8 of the Contract (Governing Law), the Contract 

must be construed in accordance with the laws of the Republic of Lithuania. 

As such, the Arbitrator must decide the dispute ex aequo et bono with 

reference to the laws of Lithuania; 

(vii) if the Claimant did not accept the validity of the Termination Notice, he would 

have continued in his role as coach; 

(viii) the Respondent accepts that the Claimant is entitled to payment for services 

rendered. However, he is not entitled to further compensation or damages for 

the alleged wrongful termination for the following reasons: 

(a)  the Parties expressly agreed to exclude from the Contract any 

liquidated damages provisions for wrongful termination. This is evidenced by 

the fact that such provisions were included the 2011 Contract between the 

Parties, which stated that “In the event Club terminates the term under any 

other circumstances not explicitly provided for in the Agreement, Club’s liability 

shall be the compensation for rendered services and all the remaining 

instalments until the end of the agreement term” but no similar provision was 

included in the Contract;  

(b) the Claimant has failed to prove he suffered any loss as a result of the 

alleged wrongful termination; and 
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(c) the Claimant has failed to mitigate his losses. As such, an award of 

damages would result in unjust enrichment; and 

(ix) in the circumstances, the Claimant’s claim should be dismissed in full and he 

should be ordered to pay the Respondent’s legal expenses and costs of the 

arbitration. 

4.3 The Parties’ Further Submissions 

4.3.1 The First Procedural Order 

26. In the First Procedural Order, the Arbitrator asked the Claimant: 

(i) to respond to the Respondent’s submission that the substantive law to be 

regarded in this case is Lithuanian law; 

(ii) to respond to the Respondent’s submission that the Parties agreed to exclude 

any liquidated damages provisions from the Contract; 

(iii) to comment on the negative remarks that the Respondent alleges the 

Claimant made; 

(iv) to respond to the Respondent’s submission that there were multiple attempts 

to reach a compromise and opportunities for the Claimant to change his 

attitude; and 

(v) to confirm whether he has been employed as a coach since termination of the 

Contract and/or provide evidence of efforts to find employment. 



 

 

 

 

 

 

 

Arbitral Award  14/33 
BAT 0562/14  

27. The Claimant answered that: 

(i) Lithuanian law should not be taken into account when deciding the dispute as 

the Governing Law provision of the Contract provides that the arbitrator will 

decide ex aequo et bono and article 15.1 of the BAT Rules provides that this 

will be done without reference to any particular national or international law, 

unless the Parties have agreed otherwise;  

(ii) he is well known for developing young players, and agreed to the 

Respondent’s youth development policy on the understanding that he would 

be under no pressure to achieve certain results. Many of the team’s losses 

were by narrow margins to top teams or due to injuries; 

(iii) the Respondent’s allegations concerning the Claimant’s conduct and attitude 

are unfounded, unsubstantiated and untrue, as his assistant coach can attest; 

and 

(iv) termination of the Contract has undermined his reputation which he is “still 

working hard to overcome”.  

28. In the First Procedural Order, the Arbitrator asked the Respondent to provide evidence 

in support of its submission that there were multiple attempts to reach a compromise 

with the Claimant and opportunities for him to change his attitude. 

29. In response, the Respondent provided two witness statements in support, one from the 

General Manager Mr. Paulius Motiejunas and one from the (former) Deputy Manager of 

the club Mr. Gintautas Cibulskas. They explained inter alia that: 

(i) although the Claimant had agreed to club’s youth development strategy, his 

initial positive attitude and relationships with the team and management were short-
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lived; 

(ii) the Claimant “did not trust [the] players”, complained that the team was weak 

and said that the young players would not play for another five or six months; 

(ii) the Claimant asked the General Manager to compile a list of players and 

propose game time for each player and for each match. This request was rejected on 

the basis that the Claimant “is the one supposed to lead the team and nobody has a 

right to interfere into his decisions for picking players for the match, their playing time, 

etc.”; 

(iii) the General Manager had multiple meetings with the Claimant each week, at 

which they discussed strategy and the team’s prospects. He and the Deputy Manager 

asked the Claimant to be more positive, and to believe in the team and the agreed 

strategy. However, as the Claimant refused to heed his advice, the General Manager 

suggested the Parties terminate the Contract by mutual consent. The Claimant refused 

to consider this proposal; and 

(iv) the Respondent had no choice but to terminate the Contract. 

4.3.2 The Second Procedural Order 

30. In the Second Procedural Order, the Arbitrator asked the Claimant: 

(i)  to provide a statement from his assistant coach Mr. Molyvdas (who had 

already submitted a witness statement in support of the facts mentioned in the Request 

for Arbitration) in support of his submission that the Respondent’s allegations regarding 

his conduct are untrue; 

(ii) to confirm whether he supported his agent’s suggestion that the Respondent 
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terminated the Contract for financial reasons; 

(iii) to identify the young players used in each game, and their game time; 

(iv) (again) to respond to the Respondent’s submission that the Parties agreed to 

exclude any liquidated damages provisions from the Contract; and 

(v) (again) to confirm whether the Respondent discussed the alleged breaches of 

the Contract with him prior to termination and gave him opportunities to change his 

attitude. 

31. The Claimant answered that: 

(i) it is likely that the Respondent terminated the Contract for financial reasons as 

it is common for clubs to stretch their resources at the start of the season and terminate 

expensive contracts in the face of subsequent financial difficulties; 

(ii) it is for the Respondent to prove that the Parties agreed to exclude any 

liquidated damages provisions from the Contract; and 

(iii) the Respondent did not discuss the alleged breaches with him or give him the 

opportunity to remedy them prior to termination. 

32. The Claimant also provided: 

(i)  a statement from his assistant coach which confirmed that the Claimant was 

aligned with the Respondent’s strategy and actively invested in youth development but 

that his team selection choices were restricted by the fact that one young player was 

injured in the early part of the season and three others were sent on loan by the 

Respondent’s management; and 
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(ii) statistics for the games over which the Claimant presided as coach, identifying 

eight young players and their game times for each. The statistics show that: (a) the 

team won 7 of the 17 games for which the Claimant was coach; (b) young players were 

given game time; and (c) in the latter few games before termination, young players 

were used less frequently or were given less game time but were not excluded 

completely. 

33. In the Second Procedural Order, the Arbitrator asked the Respondent: 

(i) to identify the young players allegedly rejected by the Claimant and provide 

statistics in support; 

(ii) to confirm whether, in accordance with article 5A of the Contract, it provided 

the Claimant with a “7-day notice” in writing giving him the opportunity to remedy the 

alleged breaches prior to termination; and 

(iii) to comment on the Claimant’s agent’s suggestion that the Respondent 

terminated the Contract for financial reasons. 

34. In response, the Respondent: 

(i) identified seven young players and provided game time statistics for each; 

(ii) confirmed that no “7-day notice” was given prior to termination on the basis 

that: (a) the Respondent did not consider the alleged breaches to be remediable; (b) 

the Respondent gave informal notice through its frequent discussions with the 

Claimant; and (c) the Respondent had no option but to terminate; and 

(iii) rejected the suggestion that it terminated the Contract for financial reasons. 

The Respondent points out that: (a) it would not have engaged the Claimant if it was 
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financially constrained; (b) termination of the Contract would not have solved financial 

problems; and (c) it would have found other means to save money (such as by sending 

players on loan). 

4.3.3 The Third Procedural Order 

35. The Arbitrator issued the Third Procedural Order following receipt of an unsolicited 

submission from the Respondent in which it noted that the Claimant had signed a 

contract with a Turkish professional basketball club on 20 December 2014 (“New 

Contract”). The Respondent asked the Arbitrator to request from the Claimant a copy of 

the New Contract and all other related agreements relevant to his income for the 

current and previous seasons. 

36. The Claimant provided a copy of the New Contract on his own initiative and prior to 

receiving a copy of the Respondent’s request, pursuant to which he was entitled to 

EUR 55,000.00 net for the 2014/15 season and EUR 140,000.00 net for the 2015/16 

season, together with performance related bonuses. Accordingly, the Claimant has 

reduced the amount he is claiming in the arbitration to from EUR 382,000 to 

EUR 327,000. 

37. In the Third Procedural Order, the Arbitrator asked the Respondent to explain why it 

considers that the Arbitrator should take into account the Claimant’s earnings from 

analyst, commentator and image-right agreements for the 2013/14 and 2014/15 

seasons. 

38. In response, the Respondent submitted that: 

(i) unlike the Contract, the New Contract is not exclusive and does not contain 

image-right provisions, such that the Claimant could receive additional income 

from other arrangements (including exploitation of his image rights); 
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(ii) the New Contract provides for the payment of agency fees to a person 

“appointed by the coach” who is not a FIBA licensed agent, which is 

suspicious; and 

(iii) it is necessary to know the full extent of the Claimant’s income so that the 

Arbitrator can make a proper assessment of appropriate damages, should he 

find against the Respondent.  

4.3.3 The Fourth Procedural Order 

39. In response to the Respondent’s reply to the Third Procedural Order, the Arbitrator 

asked the Claimant to provide details and evidence of any earnings received and/or 

anticipated for the 2013/14 and 2014/15 seasons in addition to his salary under the 

New Contract. 

40. The Claimant confirmed that he has not signed any other contracts or received any 

other earnings in the period since termination of the Contract. The Claimant also 

submitted: (i) a statement from Mr. Nikolaos Pyrovolakis, an accounting and financial 

consultant, confirming that he had received a service fee of EUR 5,000.00 pursuant to 

the New Contract for tax consultancy work; and (ii) a statement from the Turkish 

basketball club confirming that the New Contract is the only arrangement they have 

entered into with the Claimant. 

5. Jurisdiction 

41. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of PILA. 
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42. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

5.1 Arbitrability 

43. The Arbitrator notes that the dispute referred to him is clearly of a financial nature and 

is thus arbitrable within the meaning of Article 177(1) PILA.1 

5.2 Formal and substantive validity of the arbitrat ion agreement 

44. Article “1.1” (positioned between Articles 8 and 9) of the Contract is an arbitration 

clause in favour of the BAT. It reads as follows: 

“1.1. This Agreement is made and must be construed in accordance with 
the laws of the Republic of Lithuania. Any dispute arising from or related to 
the present contract shall be submitted to the Basketball Arbitral Tribunal 
(BAT) in Geneva, Switzerland and shall be resolved in accordance with the 
BAT Arbitration Rules by a single arbitrator appointed by the BAT President. 
The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law, 
irrespective of the parties’ domicile. The language of the arbitration shall be 
English. The arbitrator shall decide the dispute ex aequo et bono.”  

45. The Contract is in written form and thus the arbitration clause fulfils the formal 

requirements of Article 178(1) PILA. With respect to substantive validity, the Arbitrator 

considers that there is no indication in the file that could cast doubt on the validity of the 

arbitration agreement under Swiss law (referred to by Article 178(2) of the PILA). In 

particular, the wording “any dispute arising from or related to the present contract” in 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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Article 1.1 clearly covers the present dispute.   

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

46. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorise the arbitrators to decide “en équité”, as opposed to a decision according 

to the rule of law referred to in Article 187(1). Article 187(2) PILA is generally translated 

into English as follows: 

“the parties may authorise the arbitral tribunal to decide ex aequo et bono”. 

47. Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

48. Article 1.1 of the Contract states expressly that the Arbitrator will decide the dispute ex 

aequo et bono and shall be resolved in accordance with the BAT Rules. However, the 

same article also provides that the substantive law of the Contract is the law of the 

Republic of Lithuania. The Respondent submits that, pursuant to this article, the 

Arbitrator must decide the dispute with reference to both principles of justice and 

fairness, and Lithuanian law.  

49. The Arbitrator considers that the reference to Lithuanian law in Article 1.1 is made only 
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in connection with the interpretation of the Contract, and not to the overall 

determination of disputes before BAT. In these circumstances, the Arbitrator finds that 

the Parties intended that any dispute which fell to be determined in accordance with 

Article 1.1 would be determined in the usual way for an arbitration under the BAT 

Rules, i.e. ex aequo et bono.   

50. Moreover, in its submissions, the Respondent relies on Lithuanian law only for the 

purposes of claiming rights additional to the rights provided under the Contract (rather 

than in relation to the construction of the Contract). 

51. In light of the above, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

52. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat),3 under which 

Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit :  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”4 

53. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3  P.A. KARRER, Basler Kommentar, No. 289 ad Art. 187 PILA. 
4  JdT 1981 III, p. 93 (free translation). 
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circumstances of the case”.5  

54. This is confirmed by Article 15.1 of the BAT Rules in fine according to which the 

arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

55. In light of the foregoing matters, the Arbitrator makes the following findings. 

6.2 Findings   

56. As indicated in the preceding sections of this award, there have been several 

substantive submissions in these proceedings. It is not necessary, in order to 

determine this dispute, for the Arbitrator to refer to and make findings on all of the 

various matters on which the Parties have made submissions. Accordingly, in this 

section, the Arbitrator sets out his analysis in relation only to those matters on which it 

has been necessary for him to make findings in order to determine this dispute. 

6.2.1 The Respondent’s alleged grounds for terminat ion 

A. Failure to follow management instructions 

57. Article 2B(9) of the Contract requires the Claimant to “make his best effort to fully 

implement all the instructions provided by the administration, the Board of the Club or 

any authorized person.” The provision expressly excludes instructions regarding 

sporting matters for which the coach is solely responsible, such as developing game 

                                                

5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626. 
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strategy. 

58. The Respondent states in the Termination Notice that the Claimant has breached the 

obligation under article 2B(9) by rejecting young, talented players despite the club’s 

agreed strategy of youth development, and instructions from management to 

implement the strategy. The Arbitrator must decide: (i) whether there is sufficient 

evidence in support of the allegation that the Claimant acted in this way; and, if so, (ii) 

whether such conduct constitutes a breach of article 2B(9) of the Contract. 

59. As regards the first question, the Arbitrator finds that the Respondent has failed to 

prove that the Claimant rejected young, talented players and, in doing so, ignored 

management instructions. Both Parties have identified the young squad players 

concerned. The statistics for the 17 games over which the Claimant presided prior to 

termination show that these players were consistently given game time. The game time 

varied by player and by match but this is to be expected in a competitive team 

participating in competitive league and cup competitions. While a trend towards 

younger players receiving less game times is discernible in the latter few matches prior 

to termination, there is no evidence that these players were “rejected”. The Arbitrator 

also notes the Claimant’s options may have been limited by player injury and 

management decisions to send young players on loan to other teams.  

60. In the absence of compelling evidence to the contrary, the Arbitrator accepts the 

Claimant’s submissions that he was committed to the club’s youth development 

strategy. The Respondent has failed to particularise in any detail the instances when it 

allegedly gave additional instructions to the Claimant to implement the agreed strategy 

in response to his alleged failings. Indeed, despite stating in the Termination Notice 

that the Claimant ignored instructions regarding the use of young players, the 

Respondent provided no submissions on this point in its Answer. 

61. Given the Arbitrator’s findings on the first question, it is not necessary (for the purpose 
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of this award) to consider the second question of whether the alleged conduct 

constitutes a breach of article 2B(9) of the Contract. However, for completeness, the 

Arbitrator considers that: 

(i) instructions regarding the club’s youth development strategy do fall within the 

scope of article 2B(9) i.e. they do not relate to sporting matters over which the Claimant 

(as coach) had sole discretion (such as training and coaching); 

(ii) instructions regarding player selection and utilisation during games do fall 

outside the scope of article 2B(9). This is supported by the statement in the second 

witness statement of Mr. Motiejunas, the Respondent’s General Manager, that the 

Claimant “is the one supposed to lead the team and nobody has a right to interfere into 

his decisions for picking players for the match, their playing time etc.” Indeed, in order 

for coaches to perform their functions, it must be within their discretion to adapt player 

selection and game strategy during games in response to player and opposition 

performance; and 

(iii) under article 2B(9), the Claimant is required to “make best efforts” to 

implement management instructions. As discussed in paragraph 59, based on the 

submissions received, the Arbitrator considers that the Claimant has fulfilled this 

obligation by giving the young players identified by the Parties game time during the 17 

games over which he presided.   

B. Undermining team morale 

62. Articles 2B(6) and (7) of the Contract require the Claimant to “be an example for the 

players…” and “participate in all activities of the Club with a positive outlook and 

professional manner.” Article 9 prohibits the Claimant from making “disparaging 

comments concerning Club, any of its employees, its shareholders, sponsors, 

partners…”. 
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63. The Parties have made conflicting submissions regarding the Claimant’s conduct prior 

to termination of the Contract. In particular, the Respondent alleges that the Claimant 

repeatedly made negative statements and comments in team and management 

meetings regarding the team’s strength and prospects for the season. The Claimant 

denies these allegations entirely. Both Parties have provided witness statements in 

support of their positions, and so the Arbitrator must decide which of the two conflicting 

accounts he accepts. 

64. There is not much to distinguish the relative plausibility of the two accounts. However, 

the burden of proof in relation to this particular issue is on the Respondent and the 

Arbitrator notes the following points: 

(i) the Respondent did not rely on alleged breach of articles 2B(6) and (7), or 9 in 

the Termination Notice. Indeed, the Respondent did not make any reference in the 

Termination Notice to conduct by the Claimant that it now alleges in its submissions 

undermined team morale and that it now relies upon in its Answer as primary 

justification for termination; 

(ii) the supporting testimony of the Respondent’s General Manager and Deputy 

Manager as regards the specific instances when the Claimant made the alleged 

negative comments, and the effect of those comments, is limited in detail; 

(iii) neither of the Respondent’s witness statements are supported by further 

evidence, such as written warnings or complaints from players; 

(iv) the Respondent made similar claims in BAT 0230/11 regarding the Claimant’s 

conduct when he was previously coach of the club, and the negative effects on the 

team, which were dismissed by the arbitrator in that case.  In addition, the Respondent 

subsequently entered into another contract (the Contract in question in this arbitration) 

with the Claimant despite those allegations; and 
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(iv) the Claimant has been a successful, professional coach for 28 years. As such, 

the Arbitrator considers it unlikely (in the absence of compelling evidence to the 

contrary) that the Claimant would have panicked at the start of the season, as the 

Respondent alleges. 

65. For these reasons, the Arbitrator finds that the Respondent has failed to show that it 

was entitled to terminate the Contract for breach of Articles 2B(6) and (7) or 9 of the 

Contract. 

6.2.2 Termination process 

66. In any event, the Arbitrator finds that the Respondent has failed to terminate in 

accordance with the terms of the Contract. Pursuant to article 5A, the Respondent is 

required to give the Claimant a “7-day notice” in writing informing him of the alleged 

breach(es) and giving him an opportunity to remedy it, where capable of remedy. 

Under the terms of the Contract, the Respondent is only entitled to terminate where the 

breach persists for seven days after the notice is given. 

67. The Arbitrator does not accept the Respondent’s submission that the alleged breaches 

of articles 2B(6) and (7), and 9 of the Contract were not remediable. In addition, the 

Arbitrator finds that the Respondent did not give the Claimant adequate opportunity to 

remedy and/or contest the alleged breaches in accordance with article 5A. The 

Respondent did not notify the Claimant in writing of the alleged breaches and refers in 

its submissions only to vague, informal discussions and passing comments (the 

occurrence of which are disputed by the Claimant and his assistant) regarding the 

Claimant’s attitude.   

68. In the Arbitrator’s opinion, the Respondent’s submission that the Claimant would have 

stayed on in his role as coach if he disputed the Termination Notice is without merit. 
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6.2.3 Conclusion and quantum 

69. Accordingly, the Arbitrator finds that the Respondent was not entitled to terminate the 

Contract, and, in any event, failed to terminate in accordance with the terms of the 

Contract. The Arbitrator finds that, having terminated the Contract wrongfully, the 

Respondent is liable to the Claimant on the following basis.  

70. The Respondent accepts that the outstanding salary for services rendered in October 

2013 (EUR 18,000.00) is due and payable. Under the Contract, the remaining salary 

for the 2013/14 season is EUR 144,000.00. The Claimant claims a further 

EUR 165,000.00 for the 2014/15 season (reduced from EUR 220,000.00 to take into 

account earnings (of EUR 55,000.00) under the New Contract). 

71. The Respondent has provided submissions in relation to quantum which the Arbitrator 

has considered carefully. In particular, the Respondent submits that the Parties agreed 

to exclude from the Contract any liquidated damages provisions, as evidenced by the 

fact that the 2011 Contract included provisions entitling the Claimant to compensation 

for wrongful termination equal to the remaining salary under the 2011 Contract (which 

was absent from the Contract). The Claimant has not responded substantively on this 

point, other than to submit that it is for the Respondent to prove.  

72. In the circumstances, the Arbitrator considers that the Respondent has failed to prove 

that the Parties agreed that the Claimant would not be entitled to liquidated damages in 

the event of wrongful termination. The absence of a provision (alone) is not sufficient to 

prove active agreement. Further, it is an accepted principle of BAT jurisprudence that, 

in disputes decided ex aequo et bono, a party subject to wrongful termination will be 

entitled to appropriate compensation even if the contract in question does not provide 
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for it.6 In these proceedings, the Arbitrator finds that the Claimant is entitled to all 

remaining instalments of the agreed salary under the Contract.  

73. However, so as to not unjustly enrich the Claimant, the Arbitrator must also take into 

account the Claimant’s duty to mitigate his losses and the extent to which the Claimant 

performed this duty. The Arbitrator notes that the Claimant’s submissions in this 

respect were limited and unsupported by meaningful evidence. The Claimant’s agent 

explained that efforts to secure another coaching role after termination were 

unsuccessful while the 2013/14 season was ongoing. However, no explanation was 

provided for the Claimant’s lack of success in securing another role in the off-season, 

other than the suggestion that the Claimant was suffering from reputational damage as 

a result of the Respondent terminating two contracts with the Claimant in three years. 

74. The Claimant did enter into the New Contract in December 2014 for the remainder of 

the 2014/15 season but has provided no explanation for why the New Contract was not 

secured earlier or why a lower salary than that payable under the Contract was agreed.  

75. As the Claimant has not provided adequate information or evidence to persuade the 

Arbitrator that he took all reasonable efforts to mitigate his losses either in the 2013/14 

season (particularly considering that the Contract was terminated early in the 2013/14 

season) or during the off-season with a view to the 2014/15 season, the Arbitrator 

considers it appropriate to reduce the damages to which the Claimant is entitled as 

follows: 

(i) with regards to the remaining salary claimed for the 2013/14 season, a 

reduction of 20% from EUR 162,000.000 to EUR 129,600.00; 

                                                

6  See for example, BAT 0317/12; BAT 0333/12.  
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(ii) with regards to the salary claimed for the 2014/15 season (which has already 

been revised down by the Claimant by EUR 55,000.00 to reflect his anticipated 

earnings under the New Contract), a reduction of 20% from EUR 165,000.00 to 

EUR 132,000.00. 

6.2.4 Interest 

76. The Claimant has requested interest on the claimed amount of EUR 327,000.00 “as will 

be determined by the Arbitrator and according to Swiss Law” from 28 October 2013. 

Although the Contract does not provide for the payment of default interest, this is a 

generally accepted principle which is embodied in most legal systems. Indeed, 

payment of interest is a customary and necessary compensation, and the Arbitrator 

considers that there is no reason why the Claimant should not be awarded interest in 

this case. Also, according to BAT jurisprudence, default interest can be awarded even 

if the underlying agreement does not explicitly provide for an obligation to pay interest. 

The Arbitrator further considers, in line with the jurisprudence of the BAT, that 5% per 

annum is a reasonable rate of interest and that such rate should be applied in this 

case. 

77. The Claimant initially claimed interest from 21 October 2013 but has since revised this 

request to 28 October 2013, being the date of receipt of the Termination Notice. The 

Arbitrator finds that the correct date is the day following receipt of the Termination 

Notice, i.e. 29 October 2013, from which interest should be paid on the amount of 

EUR 261,600.00. 

7. Costs 

78. Article 17.2 of the BAT Rules provides that the final amount of the costs of the 
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arbitration (which include the administrative and other costs of BAT and the fees and 

costs of the BAT President and the Arbitrator) shall be determined by the BAT 

President and may either be included in the award or communicated to the Parties 

separately. It also provides that “the fees of the Arbitrator shall be calculated on the 

basis of time spent at a rate to be determined by the BAT President from time to time”. 

79. On 24 February 2015 pursuant to Article 17.2, and taking into account all the 

circumstances of the case, including the time spent by the Arbitrator, the complexity of 

the case and the procedural questions raised, the BAT President determined the 

arbitration costs in the present matter at EUR 10,020.00. 

80. Article 17.3 of the BAT Rules provides that, as a general rule, the award shall grant the 

prevailing party a contribution towards its reasonable legal fees and expenses incurred 

in connection with the proceedings. In doing so, “the Arbitrator shall primarily take into 

account the relief(s) granted compared with the relief(s) sought and, secondarily, the 

conduct and financial resources of the parties.” 

81. Considering that the Claimant was awarded 80% of the sum that he claimed, the 

Arbitrator considers, in the first instance, it is fair that 80% of the costs of the arbitration 

be borne by the Respondent. 

82. The Arbitrator notes that these proceedings have taken longer than was necessary 

because of the various extensions sought by both Parties to deadlines for responding 

to procedural orders and by the Respondent in submitting its Answer. As both Parties 

bear responsibility for these delays, the Arbitrator does not consider it necessary to 

make any adjustments to the costs award. 

83. The Claimant has submitted an account of costs for EUR 16,000.00 (including the non-

reimbursable handling fee of EUR 4,000.00) in legal fees and expenses, which the 

Arbitrator notes exceed the maximum contribution under article 17.4 of the BAT Rules 
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for the sum in dispute by EUR 1,000.00. In the first instance, as the Claimant was 

awarded 80% of the sum that he claimed, the Arbitrator considers it is fair that 80% of 

his legal fees and expenses (capped at the maximum contribution) be borne by the 

Respondent.  

84. However, the Arbitrator notes that the Claimant submitted its account of costs seven 

days after the deadline specified by the BAT Secretariat and provided only a total figure 

for his claimed legal fees (of EUR 12,000.00) without any supporting detail or 

explanation. Furthermore, the Arbitrator notes the Respondent’s objection regarding 

the late filing of the Claimant’s statement of costs. Therefore, for these reasons the 

Arbitrator considers it appropriate to reduce the Claimant’s legal fees and expenses to 

be borne by the Respondent by an additional 40% to EUR 7,200.00. 

85. The Arbitrator has considered the Respondent’s submissions regarding the terms of 

the Claimant’s Power of Attorney but does not consider those terms to be relevant to 

his assessment of the contribution that the Respondent should make towards the 

Claimant’s legal fees and expenses.  First, the percentage of the award that is paid to 

the Claimant’s lawyer is a matter for the Claimant and his lawyer. Second, the 

reference to legal expenses being capped at EUR 3,500.00 does not include legal fees. 

86. Therefore, the Arbitrator decides: 

(i)  the Respondent shall pay to the Claimant EUR 8,016.00, as reimbursement of 

arbitration costs advanced by the Claimant; and 

(ii) the Respondent shall pay to the Claimant EUR 7,200.00, as a contribution 

towards the Claimant’s legal fees and expenses. 
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AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. BC Zalgiris Kaunas is ordered to pay to Mr. Ilia s Zouros the amount of 
EUR 261,600.00 net together with interest of 5% p.a . on this amount since 
29 October 2013. 

2. BC Zalgiris Kaunas is ordered to pay to Mr. Ilia s Zouros the amount of 
EUR 8,016.00 as a reimbursement of the advance on c osts.  

3. BC Zalgiris Kaunas is ordered to pay to Mr. Ilia s Zouros the amount of 
EUR 7,200.00 as a contribution towards his legal fe es and expenses. 

4. Any other or further-reaching requests for relie f are dismissed. 

Geneva, seat of the arbitration, 4 March 2015 

 

Raj Parker 

(Arbitrator) 

 


