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1. The Parties 

1.1 The Claimant 

1. Mr. Tomas Delininkaitis (the “Player” or “Claimant”), is a professional basketball player 

of Lithuanian nationality.  

1.2 The Respondent 

2. Basketbola Klubs "VEF RĪGA" (the “Club” or “Respondent” and together with Claimant 

the “Parties”) is a professional basketball club located in Riga, Latvia.  

2. The Arbitrator 

3. On 7 May 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Ms. Annett Rombach as arbitrator (the “Arbitrator”) 

pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal (the "BAT Rules"). 

Neither of the Parties has raised any objections to the appointment of the Arbitrator or 

to her declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute 

4. On 24 September 2013, the Player and the Club entered into a contract (the “Player 

Contract”), pursuant to which the Club engaged the Player as a professional basketball 

player for the season of 2013-14. The Player was to receive a net salary of EUR 

120,000 to be paid in equal monthly instalments from 15 October 2013 until 15 May 

2014.  
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5. In clause 2 of the Player Contract, the Parties agreed on the following: 

“Club agrees that this Agreement is a fully guaranteed agreement. […] In the 
event that any scheduled payments are not made by the Club within fifteen 
(15) days of the applicable payment date, the Player shall be immediately 
entitled to payment of his full Base Salary as specified above, and shall not 
have to perform in any practice sessions or any games until such time as all 
of said payments and appropriate interest penalties have been paid. In 
addition, if any payment is not received by Player’s bank within twenty (20) 
days of the date due, the Player’s performance obligations shall cease, 
Player shall have the right, at Player’s option, to terminate this Agreement 
and accelerate all future payments required under this Agreement.” 
 

6. After successfully passing the medical examination, the Player attended team practice 

sessions and played for the Club in nine league games. By 15 November 2013, the 

Club had not made any payments to the Player. 

7. On 15 November 2013, the Player signed an agreement with the Turkish club Torku 

Konya Selcuk Universitesi Spor Kulübü to be effective as of the signing date until the 

end of the 2013-14 season (the “Second Player Contract”). The Player was to receive 

net salary payments in the aggregate amount of USD 150,000 under the Second 

Player Contract. 

8. By letter of 28 March 2014, Claimant’s counsel, based on the assertion that the Player 

“validly terminated the Contract on 8 November 2013”, requested payment of the full 

salary (EUR 120,000) under the payment acceleration mechanism contained in clause 

2 of the Player Contract. As of today, the Club has not made any payments to the 

Player. 

9. The exact circumstances of the Player’s leaving the Club are in dispute in this 

proceeding. The Player alleges that he unilaterally terminated the Player Contract in 

response to the Club’s default on its payment obligations. The Club submits that the 

Parties mutually agreed to part their ways. 
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3.2 The Proceedings before the BAT 

10. On 14 April 2014, the Claimant filed a Request for Arbitration together with several 

exhibits in accordance with the BAT Rules, which was received by the BAT Secretariat 

on 15 April 2014. The non-reimbursable handling fee of EUR 3,000 was received in the 

BAT bank account on 14 April 2014. 

11. On 15 May 2014, the BAT informed the Parties that Ms. Annett Rombach had been 

appointed as Arbitrator in this matter, invited the Respondent to file its Answer in 

accordance with Article 11.2 of the BAT Rules by no later than 5 June 2014 (the 

“Answer”), and fixed the amount of the Advance on Costs to be paid by the Parties as 

follows:  

“Claimant (Mr Tomas Delininkaitis)    EUR 5,000 

Respondent (BC VEF Riga)     EUR 5,000” 

12. On 4 June 2014, Respondent filed its Answer.  

13. By letter to the Parties dated 13 June 2014, the BAT Secretariat acknowledged receipt 

of Claimant’s share of the Advance on Costs and informed the Parties about 

Respondent’s failure to pay its share. Accordingly, pursuant to Article 9.3 of the BAT 

Arbitration Rules, Claimant was invited to substitute for Respondent’s share of the 

Advance on Costs so that the arbitration may proceed.  

14. On 26 June 2014, the BAT Secretariat acknowledged receipt of the full amount of the 

Advance on Costs (with Claimant having substituted for Respondent’s share) and 

invited Claimant to comment on Respondent’s Answer. 

15. On 7 July 2014, Claimant filed comments on Respondent’s Answer (the “Reply”). 
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16. On 15 July 2014 the BAT Secretariat forwarded Claimant’s Reply to Respondent, 

informed the Parties that the Arbitrator declared the exchange of documents completed 

and invited them to submit detailed accounts of their costs by no later than 25 July 

2014. 

17. By e-mail of 17 July 2014, Claimant submitted the following account of costs: 

Name Position Hourly rate Hours Total 

Karel Daele Partner € 700 1.5 € 1,050 

Nilo Effori Sports Lawyer € 500 13 € 6,500 

 

18. By letter dated 22 July 2014, Respondent submitted the following account of costs: 

Date Service Hours Rate Sum 

 

15.05.2014.- 

20.07.2014. 

Consulting client regarding 
BAT arbitration 
(Delininkaitis) 

2:00 

 

EUR 100 

EUR 200 

Drafting Answer to BAT 5:30 EUR 550 

Communication with the 
client (e-mails, phone 
calls) regarding arbitration 

1:30 EUR 150 

TOTAL  9:00  EUR 900 

 

19. On 25 July 2014, the BAT Secretariat forwarded the cost accounts to the Parties and 

invited their comments. 

20. On 31 July 2014, Respondent filed comments on Claimant’s cost account. No 

comments were filed by the Claimant. 
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21. As neither of the Parties requested to hold a hearing, the Arbitrator decided, in 

accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to render the 

award based on the written record before her. 

4. The Positions of the Parties 

4.1 Claimant’s Position  

22. Claimant submits the following in substance: 

• As a result of the Club’s failure to pay the Player’s October salary, the Player 

unilaterally terminated the Player Contract on 8 November 2013; 

• No special form was required for the Player’s exercising his termination rights; 

• The salary that the Player was promised under the Second Player Contract 

shall not mitigate his compensation claim against the Club, because the Player 

was forced, due to Respondent’s breach of duty, to join a Turkish Club “with 

much lesser reputation and structure […] jeopardizing his sportive future and 

international playing career”. 

23. In his Reply Claimant requests the following relief:  

“(a) a declaration that the Club breached the Contract; 
(b)  a declaration that the Player rightfully terminated the Contract; 
(c)  an order that the Club pay the Player € 120,000 on account of 

outstanding salary; 
(d)  an order that the Club pay an interest of 5% on the amounts 

awarded under (c) and (d) hereabove [sic], from 30 October 
2013; 

(f)  an order that the Club pay the Player his legal and other costs 
in bringing these proceedings, details of which shall be provided 
to the BAT upon request.” 
 

24. In his Request for Arbitration, Claimant had also demanded “an order that the Club pay 

the Player USD 15,000 on account of a missed chance to receive bonus payment.” The 
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updated request for relief contained in Claimant’s last submission, the Reply, no longer 

includes this request for the lost chance to earn bonuses. The Reply does not discuss 

the bonus issue and Respondent’s objections at any other place. In the Arbitrator’s 

view, this can only mean that Claimant has dropped this request and does not seek an 

award in respect to this particular claim.1 Accordingly, the Arbitrator does not address 

this issue in the discussion below. 

4.2 Respondent's Position  

25. Respondent submits the following in substance: 

• Claimant did not terminate the Player Contract unilaterally; 

• The Parties mutually agreed to terminate their relationship after they have had 

several differences, including the Player’s refusal to sign the Club’s Internal 

Rules; 

• In any event, based on recognized principles of damage mitigation, the amounts 

that the Player was promised under the Second Player Contract have to be 

deducted from his compensation claim. 

26. The Club, in its Answer, submits the following request for relief: 

“(1) to dismiss any allegations, arguments and requests for relief by 
the Claimants in their Request for Arbitration; 

(2)  to set that the Contract was terminated by mutual agreement; 
(3)  to award the Respondent with its legal and other costs related 

to these proceedings.” 

                                                

1  The Arbitrator excludes the possibility that the omitting of this request in the Reply occurred inadvertently. 
The request for relief contained in the Reply appears to be a precise copy-paste of the earlier request for 
relief in the Request for Arbitration, except that the bonus request listed under (d) – placed in the very 
middle of the request for relief – was left out. In the Arbitrator’s view, this must have happened 
deliberately.  
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5. The Jurisdiction of the BAT 

27. Pursuant to Art. 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(“PILA”). 

28. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties. 

29. The Arbitrator finds that the dispute referred to her (including Claimant’s request for 

declaratory relief under A.4 (a) and (b) of the Reply) is of a financial nature and is thus 

arbitrable within the meaning of Art. 177(1) PILA. 

30. The jurisdiction of the BAT with respect to all Parties of this dispute follows from Clause 

11 of the Player Contract, which reads as follows: 

“Any disputes arising or related to the present Agreement shall be submitted 
to the FIBA Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and 
shall be resolved definitely in accordance with the BAT Arbitration Rules by a 
single arbitrator appointed by the BAT President. The arbitration shall be 
governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties' domicile. 
The seat of the arbitration shall be Geneva, Switzerland. The language of 
the arbitration shall be English. The arbitrator shall decide the dispute ex 
aequo et bono.” 

31. The arbitration agreement is in written form. The fact that the version of the Player 

Contract adduced into evidence does not contain the Player’s signature is irrelevant, 

because the written form requirement under the Swiss lex arbitri does not require 

actual signing of the arbitration agreement but considers any textual reference 
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sufficient.2 Thus, the arbitration clause fulfils the formal requirements of Article 178(1) 

PILA.  

32. With respect to substantive validity, the Arbitrator considers that there is no indication in 

the file which could cast any doubt on the validity of the arbitration agreement in the 

present matter under Swiss law (cf. Article 178(2) PILA). 

33. Furthermore, neither of the Parties has challenged the jurisdiction of BAT. 

34. For the above reasons, the Arbitrator has jurisdiction to decide the present dispute. 

6. Applicable Law – ex aequo et bono 

35. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA reads as follows:  

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

36. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows:  

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute 
ex aequo et bono, applying general considerations of justice and fairness without 
reference to any particular national or international law.” 

37. In clause 11 of the Player Contract, the Parties have explicitly directed and empowered 

the Arbitrator to decide this dispute ex aequo et bono without reference to any other 

                                                

2  See, e.g., Arroyo (ed.), Müller, Arbitration in Switzerland (2013), Article 178 PIL, note 14. 
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law. Consequently, the Arbitrator will decide the issues submitted to her in this 

proceeding ex aequo et bono. 

38. In light of the foregoing considerations, the Arbitrator makes the findings below. 

7. Findings 

39. The Arbitrator will address, in turn, (i) Claimant’s salary payment claim, including 

interest (A.4 (c) and (d) of the Reply), and (ii) his requests for declaratory relief (A.4 (a) 

and (b) of the Reply). 

7.1 Claimant’s request for (accelerated) salary pay ments in the amount of 

EUR 120,000.00 

40. The Player’s claim for accelerated salary payments under clause 2 of the Player 

Contract has two prerequisites. First, the Club must be late with a payment under the 

Player Contract by more than 20 days. Second, the Player must have exercised his 

option to terminate the contract and accelerate payments thereunder as a result of the 

Club’s payment default.   

41. It is undisputed that the Club, as of 5 November 2013, was late with the Player’s 

October salary (due on 15 October 2013) by more than 20 days. The Player was, 

therefore, principally entitled to exercise his option to terminate the Player Contract and 

to demand his entire salary on an accelerated basis.  

42. Whether or not the Player indeed exercised his contractual rights by means of a proper 

termination notice is in dispute between the Parties. The Player, in his letter to the Club 

dated 28 March 2014, alleges that he “validly terminated the Contract on 8 November 

2013”. However, no written termination notice is on the record. The Club maintains that 

both parties mutually agreed to end their contractual relationship.  
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43. The burden of proof to show that the requirements for his payment claim under clause 2 

of the Player Contract are met is on the Player. It is the Player’s responsibility to 

convince the Arbitrator that he delivered a proper termination notice to the Club with the 

intent to trigger the payment acceleration mechanism described in the Player Contract. 

The most reliable evidence in this respect is certainly a written notice delivered to the 

Club by e-mail, facsimile, letter, or otherwise. This is an easy and appropriate way to 

protect contractual rights and does not constitute a significant burden for a player. 

44. Where a player abstains from using a written notification, but instead relies on oral 

communication only, he bears the risk of the volatile nature of such evidence. 

Specifically, he has to bear the consequences of his potential inability to prove his case 

when the club disputes receipt of a termination notice, and when the Arbitrator has no 

means to decide whose version of the story is true and whose is not. 

45. In this case, the Player has to suffer these consequences. Based on the sparse record 

before her, the Arbitrator is not convinced that the Player notified the Club of its alleged 

intent to terminate the Player Contract. Indeed, the circumstances of this case as 

evidenced from the documents on file raise some doubts in relation to the Player’s 

version of the facts. The Player signed a quite lucrative deal with a Turkish Club on 

15 November 2013, under which he was to earn a higher monthly salary than under the 

Player Contract with Respondent. Furthermore, it appears unlikely that Claimant, who 

has been communicating with the Club through experienced sports lawyers, would not 

send a termination notice formally (in written form) triggering significant legal and 

financial consequences. 

46. But even if one assumed, for the sake of the argument, that the Player validly 

terminated his employment at the Club on 8 November 2013, he would not be entitled 

to any salary payments as of 15 November 2013, because the salary he was promised 
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to earn under the Second Player Contract (USD 150,0003 from 15 November 2013 until 

15 May 2014) was higher than the salary stipulated under the Player Contract for the 

same time period (EUR 90,000). The (higher) salary amounts under the Second Player 

Contract would need to be deducted from any assumed compensation claim according 

to generally accepted mitigation principles of the law of damages and of labour law.4  

47. The Player’s argument that the application of damage mitigation principles in this case 

is inappropriate because the Club’s payment default forced him to join a club of lesser 

reputation and structure and jeopardized his sportive career is fully unsubstantiated 

and cannot be accepted. 

48. In summary, the following can be concluded from the above analysis: 

49. Because the Player offered his services to the Club until 8 November 2013, as stated in 

his letter of 28 March 2014 to the Club that has not been challenged by the latter,5 he is 

entitled to the first payment of EUR 15,000 due on 15 October and to 3/4 of the second 

payment of EUR 15,000 due on 15 November 2013, respectively. The total amount of 

these payments is EUR 26,250. 

50. As of 9 November 2013, the Player is not entitled to receive any salary payments from 

the Club for two reasons. First, because the Player did not prove that he exercised his 

option to terminate the Player Contract. Second, because under the applicable damage 

mitigation principles, the amounts to be earned under the Second Player Contract, 

                                                

3  Equaling EUR 108,555 (http://www.exchangerates.org.uk/EUR-USD-14_04_2014-exchange-rate-
history.html).  

4  These principles are also reflected in the BAT jurisprudence, see e.g. ex multis BAT Award 237/11. 
5  This fact is supported by publicly available information indicating that the Player’s last game with the Club 

was on 6 November 2011 against Unics, see 
http://basketball.eurobasket.com/player/Tomas_Delininkaitis/44737  
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which entered into force only 6 days later, exceed the salary under the Player Contract, 

and the Player has therefore not suffered any damage. 

51. The Player also requests the payment of (default) interest on the amounts awarded 

from 30 October 2013 in accordance with Article 104 of the Swiss Code of Obligations 

in the amount of 5 %. 

52. As a preliminary matter, the Arbitrator finds that the issue of interest is one that is 

governed by the same substantive law applicable to Claimant’s claims, i.e. must be 

decided in accordance with the principles of ex aequo et bono. 

53. Pursuant to clause 2 of the Player Contract, the Club has the obligation to pay 

“appropriate interest penalties” in the event that the scheduled payments are not made 

within fifteen days of the applicable payment date. The Arbitrator, deciding ex aequo et 

bono and in accordance with constant BAT jurisprudence,6 considers the claimed 

interest rate of 5% per annum to be appropriate and just to avoid that the Club derives 

any profit from the non-fulfilment of its obligations. 

54. With respect to the starting date, the Arbitrator finds that interest can be awarded, in 

accordance with clause 2 of the Player Contract, as of the 16th day after the due date, 

i.e. as of 31 October 2013 and 1 December 2013, respectively.  

7.2 Claimant’s requests for declaratory relief 

55. Claimant requests a declaration that (a) the Club breached the Player Contract and (b) 

the Player rightfully terminated it.  

                                                

6  See, ex multis, the following BAT awards: 0092/10; 0069/09; 0056/09; 0237/11. 
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56. These requests lack independent significance here. From the perspective of the 

applicable Swiss lex arbitri, a request for declaratory relief may only have an 

independent legal significance if its objective is limited to the determination of the 

existence or non-existence of a defined legal relationship.7 Where the party is also 

bringing a claim for performance (in this case: payment) arising from the same legal 

relationship, the requesting party has no independent legal interest in such declaratory 

relief, particularly when the legal relationship (as is the case here) has been terminated 

in the past and does not continue to present. 

57. Therefore, no decision on these legally insignificant requests has to be taken. They are 

fully covered by the Arbitrator’s decision on Claimant’s payment claims.8 

8. Costs 

58. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its legal fees and expenses 

incurred in connection with the proceeding. 

59. On 11 September 2014 – considering that pursuant to Article 17.2 of the BAT Rules 

“the BAT President shall determine the final amount of the costs of the arbitration, 

which shall include the administrative and other costs of BAT and the fees and costs of 

the BAT President and the Arbitrator”; that “the fees of the Arbitrator shall be calculated 

on the basis of time spent at a rate to be determined by the BAT President from time to 

                                                

7  Berger/Kellerhals, International and domestic arbitration in Switzerland, second edition (2010), § 26 note 
1529. 

8  The same accounts for Respondent’s request “to set that the Contract was terminated by mutual 
agreement“. No legal or financial interest has been established that could justify an award on this request. 
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time”, and taking into account all the circumstances of the case, including the time 

spent by the Arbitrator, the complexity of the case and the procedural questions raised 

– the BAT President determined the arbitration costs in the present matter to be 

EUR 6,570.00. 

60. Considering the outcome and the circumstances of the present case and given that 

Claimant only succeeded with approximately 25% his claims, the Arbitrator deems it 

appropriate that Respondent shall bear 25% and the Claimant 75% of the arbitration 

costs. 

61. Therefore, considering that Claimant paid the full advance on costs in the amount of 

EUR 10,000.00, in application of Article 17.3 of the BAT Rules, the Arbitrator decides 

that Respondent shall reimburse Claimant in the amount of EUR 1.642.50 for the costs 

advanced by the latter. 

62. Furthermore, the Arbitrator considers it adequate that Claimant is entitled to the 

payment of a contribution towards his other expenses (Article 17.3. of the BAT Rules). 

Pursuant to Articles 17.1 and 17.3 of the BAT Rules, Claimant is entitled to a 25% 

contribution to the handling fee (= EUR 750), which qualifies as “other expenses” 

incurred in connection with the present arbitration. 

63. With respect to Parties’ legal fees and expenses, the Arbitrator deems it appropriate 

that Respondent shall reimburse Claimant for 25% of his attorney’s fees, to the extent 

they are reasonable. In this respect, given the relatively simple nature of this 

proceeding with two rounds of (short) briefings and no particular complexity, the 

Arbitrator finds Claimant’s legal costs in the amount of EUR 7,550 (excluding the 

handling fee) excessive. She considers legal fees in the amount of EUR 5,000 to be 

reasonable. Accordingly, Claimant is entitled to a reimbursement for legal fees in the 

amount of EUR 1,250.  
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64. Respondent, who submitted an invoice for legal fees in the amount of EUR 900, shall 

be reimbursed in the amount of EUR 675 (=75%).  

65. Given that Claimant paid both shares of the Advance on Costs in the amount of 

EUR 10,000 (2x EUR 5,000), the Arbitrator decides that in application of Article 17.3 of 

the BAT Rules: 

(i) BAT shall reimburse EUR 3,430.00 to Claimant, being the difference between the 

costs advanced by him and the arbitration costs fixed by the BAT President; 

(ii) Respondent shall pay EUR 1,642.50 to Claimant, being 25% of the arbitration 

costs; 

66. Furthermore, as stated above, the Arbitrator considers it appropriate to take into 

account 75% (EUR 750) of the non-reimbursable handling fee when assessing the 

expenses incurred by Claimant in connection with these proceedings. Hence, because 

the further amount of EUR 1,250 for Claimant’s legal fees and expenses has been 

found reasonable, the Arbitrator fixes the contribution towards Claimant’s legal fees 

and expenses at EUR 2,000.  

67. The contribution to Respondent’s legal fees and expenses is fixed at EUR 675. 

.  
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9. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows: 

1. Basketbola Klubs "VEF R ĪGA" is ordered to pay Mr. Tomas Delininkaitis 
EUR 26,250.00 net together with interest of 5% p.a.   

• from 31 October 2013 on the amount of EUR 15,000.00 ; and 

• from 1 December 2013 on the amount of EUR 11,250.00 . 

2. Basketbola Klubs "VEF R ĪGA" is ordered to pay Mr. Tomas Delininkaitis 
EUR 1,642.50 as a reimbursement of the arbitration costs advanced by 
him. 

3. Basketbola Klubs "VEF R ĪGA" is ordered to pay Mr. Tomas Delininkaitis 
EUR 2,000.00 as a contribution towards his legal fe es and expenses. 

4. Mr. Tomas Delininkaitis is ordered to pay Basket bola Klubs "VEF R ĪGA" 
EUR 675.00 as a contribution towards its legal fees  and expenses. 

5. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 17 September 2014 

 

 

Annett Rombach 

(Arbitrator) 


