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(BAT 0550/14) 

by the 
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1. The Parties  

1.1 The Claimants 

1. Claimant 1 is a professional basketball player from Australia. 

2. Claimant 2 is an agency which represents professional basketball players and is based 

in the USA.  

1.2 The Respondent 

3. The Respondent is a professional basketball club based in Serbia. 

2. The Arbitrator 

4. On 8 May 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the “BAT”), appointed Mr. Raj Parker as arbitrator (the “Arbitrator”) pursuant 

to Article 8.1 of the Rules of the Basketball Arbitral Tribunal (the "BAT Rules"). None of 

the Parties has raised objections to the Arbitrator’s appointment or to his declaration of 

independence.  

3. Facts and Proceedings 

3.1 Background Facts 

5. On 1 October 2012, Claimant 1 and Claimant 2 entered into a contract with the 



 

 

 

 

 

 

 

Arbitral Award  3/16 
BAT 0550/14  

Respondent under which Claimant 1 was to play for the Respondent during the 

2012/2013 basketball season (the “Playing Contract”). The Playing Contract provided 

for a salary for Claimant 1 of EUR 128,000.00 net, payable in ten instalments of 

EUR 12,800.00, and an agent’s fee for Claimant 2 of EUR 12,000.00 net; it also 

contained a provision that disputes arising from or related to it would be referred for 

arbitration under the BAT Rules. 

6. It appears that only four payments were ever made to Claimant 1 under the Playing 

Contract and no payment was made to Claimant 2. On 10 February 2013, Claimant 1, 

Claimant 2 and the Respondent entered into a settlement agreement in relation to the 

Respondent’s outstanding obligations under the Playing Contract (the “Settlement 

Agreement”). Under the Settlement Agreement, the Respondent, Claimant 1 and 

Claimant 2 agreed to terminate the Playing Contract and, in so doing, fully settle and 

mutually release one another from all of the obligations arising under it. The terms of 

the Settlement Agreement which are relevant for these purposes are: 

“1. [the Respondent] shall directly pay [Claimant 1] via wire transfer upon the 
signing of this Agreement the sum of 38,400 EUR (thirty eight thousand four 
hundred Euros) net of all taxes which represents the amount of all unpaid 
monies earned by [Claimant 1] through February, 2013 under [the Playing 
Contract]. . . . 

2. [The Respondent] shall pay [Claimant 2] 12,000 EUR (twelve thousand Euros) 
net of all taxes as an agent’s fee no later than March 15, 2013 by wire 
transfer. 

 [...] 

4. In the event [the Respondent] does not make any scheduled payment listed 
herein on time to either [Claimant 1] or [Claimant 2], [Claimant 1] and/or 
[Claimant 2] shall be entitled to their remedies as provided for in the [Playing 
Contract] without [the Respondent]  having the right of set off. Such remedies 
include, but are not limited to, the obligation of [the Respondent] to pay 
[Claimant 1] all the payments for the entire 2012-13 season provided for in the 
[Playing Contract] and to pay [Claimant 2] immediately 12,000 EUR for the 
2012-13 season. [The Respondent] shall be solely responsible for all of 
[Claimant 1’s] and/or [Claimant 2’s] legal fees associated with bringing a BAT 
proceeding in this regard. 
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5. Any dispute arising from or related to the present Agreement shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland 
and shall be resolved in accordance with the BAT Arbitration Rules by a single 
arbitrator appointed by the BAT President. The seat of the arbitration shall be 
Geneva, Switzerland. The arbitration shall be governed by Chapter 12 of the 
Swiss Act on Private International Law (PIL), irrespective of the parties’ 
domicile. The language of the arbitration shall be English. The arbitrator and 
CAS upon appeal shall decide the dispute ex aequo et bono. 

6. This Agreement shall be governed by the laws of Switzerland.” 

3.2 The Proceedings before the BAT  

7. The Claimants filed the Request for Arbitration on 3 April 2014, Claimant 2 having paid 

the non-reimbursable handling fee of EUR 2,000.00 on 24 February 2014.  

8. The Advance on Costs was fixed at EUR 9,000.00, payable by Claimant 1 

(EUR 3,500.00, paid, after the set deadline and having received a reminder, on 13 

June 2014), Claimant 2 (EUR 1,009.36, paid, in compliance with set deadline, on 22 

May 2014) and the Respondent (EUR 4,500.00, which the Respondent failed to pay 

and which was paid by Claimant 1 on 10 July 2014). 

9. The Respondent has made no response whatsoever to these proceedings, although 

each of the BAT Secretariat’s communications with the Parties has been delivered to 

the Respondent’s address by courier. In accordance with Article 14.2 of the BAT Rules, 

these proceedings continued without an Answer having been submitted. The Parties 

were informed of this in a letter from the BAT Secretariat dated 13 August 2014, which 

included questions from the Arbitrator to the Claimants (the “Procedural Order”). 

10. The Claimants responded to the Procedural Order, in compliance with the set deadline, 

on 26 August 2014. 

11. On 7 October 2014, the Parties were notified that the exchange of documents was 
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completed and requested to submit detailed accounts of their costs by 14 October 

2014. None of the Parties did so. However, in an email sent to the BAT Secretariat on 

15 October 2014, the Claimants’ legal representative explained that the Claimants’ only 

legal costs had been the non-reimbursable handling fee of EUR 2,000.00 and the 

Claimants had not realised that it was necessary to state that in terms. 

4. The Positions of the Parties 

4.1 The Claimants’ Position 

12. In the Request for Arbitration, the Claimants argued that: 

(i) under the Settlement Agreement, the Respondent was obliged to pay 

EUR 38,400.00 to Claimant 1 (due on the date the Settlement Agreement was 

signed, i.e. 10 February 2013) and EUR 12,000.00 to Claimant 2 (due on 15 

March 2013); 

(ii) these amounts have never been paid. The Respondent has not denied that it 

owes them. Rather, it has made and broken promises to pay them; and 

(iii) under clause 4 of the Settlement Agreement, if the payments due thereunder 

were not paid on time then the Claimants became entitled to all amounts due 

under the Playing Agreement. These amounts were EUR 76,800.00 to 

Claimant 1 and EUR 12,000.00 to Claimant 2. 

13. In their request for relief, the Claimants requested orders that the Respondent pay: 

(i) EUR 76,800.00 to Claimant 1; 
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(ii) EUR 12,000.00 to Claimant 2; 

(iii) the costs of these proceedings and all the Claimants’ expenses in connection 

with these proceedings; and 

(iv) interest from the respective due dates of each outstanding payment. 

14. In the Procedural Order, the Arbitrator asked the following questions and received the 

following answers: 

(i)  Is Claimant 2 Mr. Daniel Moldovan or is it an entity connected with the 

Entersport management agency? If the latter, what is the full legal name and 

address of the relevant entity? 

(Answer: “The second Claimant is Daniel Moldovan as a representative of 

Entersport, LLC, located at 128 Hether Dr., New Canaan, CT 06840 USA”.) 

The Arbitrator understands this to mean that Claimant 2 is Entersport, LLC, 

which is represented by Mr. Daniel Moldovan. 

(ii) Did Claimant 2 execute the Settlement Agreement dated 10 February 2013? If 

so, please provide a copy of that agreement which bears a signature of or 

made on behalf of the second claimant. 

(Answer: “Yes, see attached” (a copy of the settlement agreement with a 

signature for “Daniel Moldovan/Entersport” was included with the Claimants’ 

reply).)  

(iii) Did Claimant 1 obtain employment or otherwise receive payment for services 

as a professional basketball player during the 2012/2013 season after he left 
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the Respondent? If so, please state how much Claimant 1 was paid and 

provide evidence of the same in the form of an agreement between Claimant 1 

and his new club. 

(Answer: “No”.) 

(iv) Did Claimant 2 receive any payment in relation to Claimant 1’s work as a 

professional basketball player during the 2012/2013 season after Claimant 1 

left the respondent? If so, please state how much and provide whatever 

documentary evidence of the same is available. 

(Answer: “No”.) 

4.2 The Respondent's Position 

15. As stated above, the Respondent has been invited to submit an Answer to the Request 

for Arbitration but it has not done so. 

5. Jurisdiction 

16. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(“PILA”). 

17. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  
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18. The Arbitrator notes that the dispute referred to him is clearly of a financial nature and 

is thus arbitrable within the meaning of Article 177(1) PILA.1 

19. Clause 5 of the Settlement Agreement is an arbitration clause in favour of the BAT. It 

reads as follows: 

“Any dispute arising from or related to the present Agreement shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, 
Switzerland and shall be resolved in accordance with the BAT Arbitration 
Rules by a single arbitrator appointed by the BAT President. The seat of 
the arbitration shall be Geneva, Switzerland. The arbitration shall be 
governed by Chapter 12 of the Swiss Act on Private International Law 
(PIL), irrespective of the parties’ domicile. The language of the arbitration 
shall be English. The arbitrator and CAS upon appeal shall decide the 
dispute ex aequo et bono.” 

20. The Settlement Agreement is in written form and thus the arbitration clause fulfils the 

formal requirements of Article 178(1) PILA. With respect to substantive validity, the 

Arbitrator considers that there is no indication in the file that could cast doubt on the 

validity of the arbitration agreement under Swiss law (referred to by Article 178(2) of 

the PILA). In particular, the wording “[a]ny dispute arising from or related to the present 

Agreement” in clause 5 of the Settlement Agreement clearly covers the present 

dispute.  

21. For the above reasons, the Arbitrator has jurisdiction to adjudicate the Claimants’ 

claim. 

6. Other Procedural Issues 

22. Article 14.2 of the BAT Rules specifies that “the Arbitrator may […] proceed with the 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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arbitration and deliver an award” if “the Respondent fails to submit an Answer.” The 

Arbitrator's authority to proceed with the arbitration in case of default by one of the 

parties is in accordance with Swiss arbitration law and the practice of the BAT.2 

However, the Arbitrator must make every effort to allow the defaulting party to assert its 

rights.  

23. This requirement is met in the present case. The Respondent was informed of the 

initiation of the proceedings and of the appointment of the Arbitrator in accordance with 

the relevant rules. It was also given sufficient opportunity to respond to Claimants’ 

Request for Arbitration. Respondent, however, chose not to participate in this 

Arbitration. 

7. Discussion 

7.1 Applicable Law – ex aequo et bono 

24. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the arbitrators to decide “en équité”, as opposed to a decision according 

to the rule of law referred to in Article 187(1). Article 187(2) PILA is generally translated 

into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

                                                

2  See ex multis BAT cases 0001/07; 0018/08; 0093/09; 0170/11. 
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25. Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without 
reference to any particular national or international law.” 

26. Clause 5 of the Settlement Agreement states that “[t]he arbitrator . . . shall decide the 

dispute ex aequo et bono”. 

27. The Arbitrator notes clause 6 of the Settlement Agreement (“[t]his Agreement shall be 

governed by the laws of Switzerland”). The Arbitrator finds that those words do not 

affect the manner in which the parties to the Settlement Agreement intended and 

agreed that any dispute arising from or related to the Settlement Agreement should be 

decided in the event of a claim filed with the BAT. 

28. In light of the above, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

29. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage3 (Concordat),4 under which 

Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit:  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which 
is not inspired by the rules of law which are in force and which might even be contrary 
to those rules.”5 

                                                

3  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

4  P.A. KARRER, Basler Kommentar, No. 289 ad Art. 187 PILA. 
5  JdT 1981 III, p. 93 (free translation). 
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30. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case”.6  

31. This is confirmed by Article 15.1 of the BAT Rules in fine according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

32. In light of the foregoing matters, the Arbitrator makes the following findings. 

7.2 Findings   

7.2.1 Breach of the Settlement Agreement 

33. The Arbitrator accepts, on the basis of the record before him, the Claimants’ allegation 

that the Respondent has failed to make the payments which were due under the 

Settlement Agreement on 10 February 2013 and on 15 March 2013 to Claimant 1 and 

Claimant 2 respectively.  

7.2.2 Effect of breach of the Settlement Agreement 

34. Under clause 4 of the Settlement Agreement, if the Respondent fails to make 

payments, which the Arbitrator has found it has failed to do, the Claimants “shall be 

entitled to their remedies as provided for in the [Playing Contract] without [the 

                                                

6  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626. 
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Respondent] having the right of set off”. It is not absolutely clear what that means, but 

the Arbitrator considers the most natural interpretation to be that if the Respondent fails 

to pay the amounts due under the Settlement Agreement on time then the Claimants 

are entitled to the full amounts they were originally due under the Playing Contract, and 

those amounts will not be reduced to take into account, e.g., cross claims which might 

be asserted by the Respondent. 

35. The Arbitrator considers that it would not necessarily be consistent with his ex aequo et 

bono jurisdiction to enforce, in all possible circumstances, a provision which is 

interpreted in that way. However, that issue does not arise in this case because no 

cross claims have been asserted. In the circumstances, the Arbitrator considers that it 

is consistent with his ex aequo et bono jurisdiction to enforce clause 4 of the 

Settlement Agreement. Accordingly, the Arbitrator finds that the Respondent must pay 

the Claimants the full amounts owed to them under the Player Contract, subject only to 

deductions for amounts which have already been paid. 

7.2.3 The Respondent’s liability 

36. The Arbitrator accepts the Claimants’ assertion that the Respondent has paid 

EUR 51,200.00 to Claimant 1 under the Playing Contract, but has not paid anything to 

Claimant 2 under the Playing Contract. In light of that finding, and in light of the finding 

at paragraph 35 above, the Arbitrator finds that the amount that the Respondent is in 

principle liable to pay Claimant 1 is EUR 76,800.00, and the amount that the 

Respondent is in principle liable to pay Claimant 2 is EUR 12,000.00. 

37. The Arbitrator has considered whether the Claimants’ success or otherwise in 

mitigating their losses by making other earnings for Claimant 1 during the 2012/2013 

season should affect (i.e. reduce) the amounts that the Respondent must pay the 

Claimants. In this regard, the Arbitrator notes and accepts the Claimants’ submissions 
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that Claimant 1 did not obtain employment or otherwise receive payment for services 

as a professional basketball player during the 2012/2013 season after he left the 

Respondent, and Claimant 2 did not receive any payment in relation to Claimant 1’s 

work as a professional basketball player that season after the Claimant 1 left the 

Respondent.   

38. The Arbitrator notes that the Respondents have had the opportunity to make 

submissions on all matters in dispute or potentially in dispute, and in particular to make 

submissions in relation to the Claimants’ earnings, their attempts if any to mitigate their 

loss, and the fairness of the Claimants’ request for relief, and the Respondents have 

not taken up that opportunity. In light of these observations, in the circumstances of this 

case (including the fact that Claimant 1 was released well into the second half of the 

season) and acting ex aequo et bono, the Arbitrator finds that no deduction should be 

made from the amounts referred to at paragraph 36 above. 

7.2.4 Interest 

39. The Claimants have requested “accrued interest from the respective due dates of each 

outstanding payment”. Although the Settlement Agreement does not provide for the 

payment of default interest, this is a generally accepted principle embodied in most 

legal systems. Indeed, payment of interest is a customary and necessary 

compensation for late payment, and the Arbitrator considers that there is no reason 

why the Claimants should not be awarded interest in this case. Also, according to BAT 

jurisprudence, default interest can be awarded even if the underlying agreement does 

not explicitly provide for an obligation to pay interest.  

40. The Arbitrator further considers, in line with BAT jurisprudence, that five per cent per 

year is a reasonable rate of interest and that such rate should be applied from the date 

that the outstanding amounts became due and payable in accordance with the terms of 
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the Settlement Agreement. The Arbitrator therefore awards interest to Claimant 1 on 

the sum of EUR 76,800.00 at five per cent per year from 11 February 2013, and to 

Claimant 2 on the sum of EUR 12,000.00 at five per cent per year from 16 March 2013. 

8. Costs 

41. Article 17.2 of the BAT Rules provides that the final amount of the costs of the 

arbitration shall be determined by the BAT President and may either be included in the 

award or communicated to the Parties separately. Furthermore, Article 17.3 of the BAT 

Rules provides that the award shall grant the prevailing party a contribution towards its 

reasonable legal fees and expenses incurred in connection with the proceedings. 

42. On 8 November 2014, considering that, pursuant to Article 17.2 of the BAT Rules, “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised, the BAT President determined the arbitration costs in the present matter at  

EUR 5,960.00. 

43. The Arbitrator notes that the Claimants have been successful in their claim. Thus, the 

Arbitrator decides that, in application of Article 17.3 of the BAT Rules and in light of the 

circumstances of the case, the Respondent shall bear the costs of the arbitration. 

Accordingly, the Arbitrator decides that the Respondent shall pay EUR 5,960.00 to the 

Claimants as reimbursement of the arbitration costs advanced by them. EUR 3,049.36 

shall be refunded to the Claimants by the BAT. 
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44. The Claimants have claimed legal fees and expenses of EUR 2,000.00, comprising the 

non-reimbursable handling fee which was paid by Claimant 2 on 24 February 2014. 

Fees and expenses in this amount are less than the maximum amount permitted 

(under Article 17.4 of the BAT Rules) for a claim in which the amount in dispute is 

EUR 88,800.00. In the circumstances, the Arbitrator finds that the Respondent must 

pay Claimant 2 EUR 2,000.00 in respect of legal fees and expenses, comprising the 

non-reimbursable fee. 
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9. AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. KK Radnicki Kragujevac is ordered to pay to Mr. Mark Worthington 
EUR 76,800.00 in respect of salary, plus interest a t 5% per annum from 
11 February 2013. 

2. KK Radnicki Kragujevac is ordered to pay to Ente rsport, LLC EUR 12,000.00 
in respect of agent’s fees, plus interest at 5% per  annum from 16 March 
2013. 

3. KK Radnicki Kragujevac is ordered to pay jointly  to Mr. Mark Worthington 
and Entersport, LLC EUR 5,960.00 as reimbursement o f the advance on 
arbitration costs.  

5. KK Radnicki Kragujevac is ordered to pay jointly  to Mr. Mark Worthington 
and Entersport, LLC EUR 2,000.00 in respect of thei r legal fees and 
expenses.  

6. Any other or further-reaching requests for relie f are dismissed. 

Geneva, seat of the arbitration, 9 December 2014 

 

Raj Parker 

(Arbitrator) 

 


