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1. The Parties 

1.1. The Claimants  

1. Mr. John Allred (hereinafter the “Player”) is a professional basketball player of U.S. and 

Mexican nationality.  

2. Mr. John Greig (hereinafter the “Agent”) is a basketball agent located in Sammamash, 

WA, USA.  

1.2. The Respondents 

3. Halcones UV Promotora A.C. (hereinafter the “Old Halcones”) is a company which 

owned all rights to the professional basketball team “Halcones UV Xalapa” located in 

Xalapa, Mexico, until 1 October 2013. 

4. Halcones de Xalapa A.C. (hereinafter the “New Halcones”) is a company which, on 

1 October 2013, assumed from Old Halcones certain rights related to the professional 

basketball team “Halcones Xalapa” (hereinafter “the Team”) including the membership 

with the Liga Nacional de Baloncesto Profesional, A.C. (LNBP) of Mexico. 

2. The Arbitrator 

5. On 7 May 2014, the President of the Basketball Arbitral Tribunal (hereinafter the 

"BAT"), Prof. Richard H. McLaren, appointed Dr. Stephan Netzle as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence. 
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3. Facts and Proceedings 

3.1. Summary of the Dispute  

6. On 4 November 2013, the Player signed an employment agreement which obliged him 

to play with the Team during the 2013/2014 season (hereinafter “the Player Contract”). 

The identity of the party which signed the Player Contract on the Team’s side (Old or 

New Halcones) is disputed in this arbitration.  

7. The Player was entitled to a signing bonus of USD 7,500.00 and a monthly salary of 

USD 16,000.00 as long as the Team was playing in the 2013/2014 season, and 

bonuses if the Team would reach certain sporting results, a monthly “feeding fee” of 

MXN 12,000.00, as well as accommodation, a round trip ticket USA/Mexico, medical 

aid and medical insurance. Half of the monthly salary was due on the 1st and the other 

half on the 15th of each month until the end of the 2013/2014 season.  

8. The Player played with the Team in the regular season of the Mexican league from 

9 November 2013 (against Lechugueros de Leon) until 24 January 2014 (against 

Toros). The last official game of the Team took place on 16 March 2014 (i.e. the semi-

final against Halcones de Rojo).  

9. By the end of the year 2013, the Player had obtained a total amount of USD 32,768.27. 

By letter of 31 January 2014, the Agent notified Old Halcones c/o Manuel Lonzano that 

USD 18,494.00 in salary were outstanding for more than 20 days, and an additional 

amount of USD 8,000.00 would become due by the following day. If the outstanding 

amounts were not paid within 72 hours, the Player would terminate the Player Contract 

and claim the remaining salary of USD 82,494.00 and the open rent of USD 1,000.00. 

10. On 2 February 2014, Mr. Manuel Lozano replied as counsel of New Halcones and 

contested that there was a contractual relationship between the Player and New 

Halcones. The period of time during which the Player played with the Team was 

considered to be a “trial time”. However, since the Player “misbehaved”, he was not 
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offered a binding agreement with New Halcones afterwards. Mr. Lozano confirmed that 

the Player was entitled to the salary and rental costs of January 2014 which would be 

paid by the end of February 2014. No such payment has been made to date. 

11. In April 2014, the Player signed a player contract with the team of Al Rayyan Doha in 

Qatar where he “left shortly” as reported on the website “basketball.asia-basket.com”.  

3.2. The Proceedings before the BAT 

12. On 25 March 2014, the Player filed a Request for Arbitration in accordance with the 

BAT rules. A non-reimbursable handling fee of EUR 1,991.00 was received in the BAT 

bank account on 26 March 2014. 

13. By letter dated 8 May 2014, the BAT Secretariat confirmed receipt of the Request for 

Arbitration and informed the Parties about the appointment of the Arbitrator. 

Furthermore, a time limit was fixed for the Respondent to file its Answer in accordance 

with Article 11.2 of the BAT Rules by no later than 29 May 2014. The BAT Secretariat 

also requested that the Parties pay the following amounts as Advance on Costs by no 

later than 27 February 2014: 

“Claimant 1 (Mr. Lance Allred) EUR 4,000 

Claimant 2 (Mr. John Greig) EUR 1,000 

Respondent (Halcones UV Promotora Deportiva A.C.) EUR 5,000” 

 

14. On 28 May 2014, New Halcones submitted an “Answering Writ” requesting that the 

Player’s claim be rejected. No Answer was provided by Old Halcones. 

15. None of the Parties paid its share of the Advance on Costs within the initial time limit, 

which was then extended to 13 June 2014. Eventually, the BAT Secretariat received 

the Advance on Costs entirely paid by the Player on 19 June 2014. 

16. By letter of 3 July 2014, the Arbitrator invited the Claimants to reply to the Answering 

Writ of New Halcones and in particular to five specific questions. He also asked Old 
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Halcones to submit certified English translation of the Assignment Agreement between 

Old and New Halcones as well as documentary evidence of the change of membership 

of the two entities with the Mexican Liga Nacional de Baloncesto Professional, A.C. 

(LNBP). 

17. On 21 July 2014, the Claimants filed a reply to New Halcones’ Answering Writ which 

included a motion to include New Halcones as a respondent in this arbitration. On the 

same day, New Halcones submitted an English translation of the Assignment 

Agreement, copies of the certificates of memberships of Old and New Halcones with 

the LNBP and English translations of the correspondence with the LNBP. 

18. On 28 July 2014, the BAT Secretariat received an unsolicited submission from the 

Claimants which included a motion to amend the arbitration to include an order for 

Respondent to pay a transfer fee of USD 213,000.00 which was allegedly due by Old 

Halcones to Monterrey Fuerza Regia Basketball Club, the former club of the Player.  

19. On 28 August 2014, New Halcones criticized the Claimants for not having properly 

responded to the Arbitrator’s five questions and opposed to the Claimant’s request to 

include the issue of the transfer fee payable by Old Halcones to Monterrey. 

20. By letter of 17 September 2014, the Arbitrator closed the written submissions and 

invited the Parties to submit a detailed account of their costs and an additional advance 

on costs by no later than 24 September 2014. The additional advance on costs entirely 

paid by the Player was received on 15 October 2014. 

21. The Parties did not request the BAT to hold a hearing. The Arbitrator therefore decided 

in accordance with Article 13.1 of the BAT Rules not to hold a hearing and to deliver 

the Award on the basis of the submissions available. 
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4. The Positions of the Parties 

4.1. The Claimants’ Position 

22. The Player submits the following in substance: 

a. The Player is entitled to salary payments of USD 119,500.00 plus bonuses net 

after tax, from 4 November 2013 until the end of the 2013/2014 season, 

consisting of a signing bonus of USD 7,500.00 and 7 monthly salary payments 

of USD 16,000.00, or until the end of the 2013/2014 season. Half of the 

agreed monthly salary was due on the 1st and half on the 15th of each month. 

The Respondent only paid the Player USD 32,768.27 in salary. Thus, the 

Respondent owes the Player USD 86,731.73 in salary. 

b. In addition to the salaries, the Respondent is obliged to pay the Player a 

“feeding fee” of MXN 12,000.00, a place to live for the duration of the Player 

Contract and one round trip ticket USA/Mexico which he never received. 

c. Finally, because of the payment delay, the Respondent must also pay a late 

payment penalty of USD 30 per day for each late payment. 

d. The salaries for the entire 2013/2014 season became due when the 

Respondent was late in payment of the due salaries by more than 20 days. 

On 31 January 2014, the Player announced terminating the Player Contract if 

the overdue payments were not made within 72 hours. No payments were 

however made. 

e. The Respondent had no right to terminate the Player Contact which remained 

valid and in place. This was confirmed by the fact that the Player was still 

listed on the Team’s roster on www.eurobasket.com. Obviously, the 

Respondent was interested in keeping hold on the Player to either ransom a 

buy-out from another team or to prevent him playing with another team in 

Mexico. 

http://www.eurobasket.com/
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f. Upon New Halcones’ submission that it never signed a contract with the 

Player and that the assignment of some rights related to the Team from Old 

Halcones to New Halcones did not include the Player Contract, the Claimants 

argue that: 

i. Old Halcones are not an entity separate and distinct from New 

Halcones. In any case, New Halcones is a proper party to this 

arbitration. 

ii. It was actually New Halcones which signed and expressly accepted 

the Player Contract. At the signing, the Team was represented by 

Mr. Giorgana who worked for New Halcones. Also Mr. Lozano, who 

represents New Halcones in this arbitration, identified himself as “the 

CEO” when the outstanding player salaries were discussed.  

iii. While the contract form still indicated the name of Old Halcones, it 

was New Halcones which engaged the Player. The representatives of 

New Halcones had been negligent by not amending the contract from 

Old to New Halcones. The Player always played with the Team which 

is owned and managed by New Halcones. 

iv. In the alternative, New Halcones is bound by the Player Contract 

because it ratified it. It must be estopped from claiming that it was an 

entity separate and distinct from Old Halcones. 

v. New Halcones reaped all of the benefits of the Player Contract and 

also expressly accepted some of the burdens (e.g. costs of the flight 

ticket when the Player came to Xalapa, the apartment for the Player 

and his family, the payment of the salary at the end of December and 

a part of the feeding fee). 

g. With regard to New Halcones’ submission that the Player was hired for the 

Team only for a trial period of three months beginning on 1 October 2013 and 
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was never offered a further contract for the remaining 2013/2014-season, the 

Player submits: 

i. There is no evidence for such a trial period. 

ii. It is absurd to suggest that the Player entered into the alleged trial 

agreement already one month prior to the execution of the Player 

Contract; 

iii. In any event, such a trial agreement would be illegal under Mexican 

law which allows trial periods only for a duration of 30 days. 

iv. The Player played its last game with the Team 24 days after the 

alleged end of the trial period. 

4.2. The Agent’s Position 

23. The Agent submits that the agreed agent fee of USD 11,000.00 (“Agent Fee”), which 

was agreed in clause 16 of the Player Contract, was not paid and is therefore still due 

for payment. 

24. On 21 January 2014, Mr. Lozano promised to the Agent to pay the full amount of the 

outstanding Agent Fee (i.e. 10% of the value of the Player Contract plus late payment 

penalties) and not only 10% of the value of the alleged trial agreement. 

4.3. The Claimants’ Request for Relief 

25. In their Request for Arbitration, amended by the Reply to Respondent’s Answer, the 

Claimants requested the following relief:  

“1. Damages for Breach of Contract 

Claimants respectfully supplement the Request for Damages in Claimants' Request for 

Arbitration to include the full amount of salary and late payment penalty owed: 
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a. Mr. Allred 

(a) $86,731.73 in salary owed
1
; 

(b) $11,415.00 in late payment penalty; 

(c) 60,000.00 MX for feeding fee; 

(d) interest on the "feeding fee" and rent due from the date paid by Mr. Allred or date 

owed
6 
by the team, whichever is earlier; 

(e) $3,733.33 in bonus for New Halcones winning the first round of the Mexican Playoffs 

(f) travel costs in the amount of $423.46, plus interest from 13 February 2014 to the date 

of payment; and 

(g) interest on salary owed, late payment penalty, and bonus; 

(h) tax certificate for salary already paid in 2013; 

(i) tax certificate for unpaid salary, late payment penalty, bonus, "feeding fee," rent, travel 

costs, including interest on those amounts, and any other amounts awarded, for the 

year in which those amounts are paid. 

 

b. John Greig 

(a) $11,000.00 in agent fees; 

(b) $2,760.00 in late payment penalty; 

(c) interest on agent fees owed, late payment penalty, and any other amounts awarded 

for the year in which those amounts are paid.” 

 

26. The Claimants also request permanent injunctive relief in order to ensure compliance 

with the Arbitrator’s decision. In particular, they request the following: 

(a) barring Club from scouting, recruiting, or signing any and all foreign players for 

participation in basketball activities for which Club is allowed to participate for the 2014-

2015 season, contingent upon full payment of the award owed to Claimants; 

                                                      

1
  Claimants submit that “This amount has been supplemented as well because it was misstated in 

Claimants' Request for Arbitration due to mathematical error. $119,500.00 obligated minus $32,768.27 
paid equals $86,731.73.“ 
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(b) barring participation by Club in any practices, trainings, physical preparation, or games 

for the Liga, or any other basketball activities for which Club is allowed to participate, for 

the 2013-2014 season, contingent upon full payment of the award owed to Claimants; 

(c) barring Club from collecting any and all money or other benefits from sponsors for the 

2013-2014 and 2014-2015 seasons, contingent upon full payment of the award owed to 

Claimants; 

(d) barring Club from recruiting or signing any and all new sponsors for the 2013-2014 and 

2014-2015 season, contingent upon full payment of the award owed to Claimants; 

(e) ordering Club to pay any and all appropriate fees and expenses to the Basketball 

Arbitral Tribunal; 

(f) ordering Club to inform all foreign players for a period of five (5) years in writing in 

English and/or the player’s native language that one (1) or more foreign players have 

not been timely paid money due them under their contacts with Club; 

(g) ordering Club to inform all foreign players in writing for a period of five (5) years in 

English and/or the player’s native language that one (1) or more foreign players have 

been forced to resort to arbitral proceedings to collect money due them under their 

contracts with Club; 

(h) ordering Club to file for a period of five (5) years copies with the president of the 

Basketball Arbitral Tribunal and/or FIBA of (f) and (g) above, confirmed in writing and 

signed by both the foreign player and Club; 

(i) ordering Club to inform for a period of five (5) years all of their sponsors that they have 

had an arbitral proceeding initiated against them by a foreign player for Club’s failure to 

pay money due the player under his contract with Club; 

(j) ordering Club to inform for a period of five (5) years every team in the Liga that they 

have had an arbitral proceeding initiated against them by a foreign player for Club’s 

failure to pay money due the player under his contract with Club; 

(k) in the event that enforcement action is necessary relating to the award by the Arbitrator 

of this Arbitration, that the Arbitrator order Club to deposit into a trust account with the 

Basketball Arbitral Tribunal or, alternatively, to pay directly to the Claimants additional 

fees in the amount of 50,000.00 Euros to pursue enforcement of the Arbitral Award in 

Italy, Europe (sic), and any other State or Nation under the New York Convention or 

wherever assets of Respondent may be found.” 

4.4. The Respondent’s Position and Request for Relief 

(a) Old Halcones 

27. No submission in the name of Old Halcones has been made in this arbitration. 
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(b) New Halcones 

28. The Answer to the Request of Arbitration which was directed against Old Halcones, 

has been submitted by “Manuel Lozano Silva, in the name and on behalf of the 

company Halcones de Xalapa A.C.” (i.e. New Halcones): 

29. New Halcones disputes that it is bound by an arbitration agreement with the Claimants 

and, therefore, the BAT has no jurisdiction to render a decision on this claim. 

30. With regard to the merits of the claim, New Halcones submits the following: 

a. The Request for Arbitration “against club Halcones de Xalapa, A.C.” is 

baseless. While it is true that the Player and the Agent signed a Player 

Contract with the Old Halcones, they never signed an agreement with New 

Halcones which is a different entity. This association was newly established 

on 14 October 2014 and was the new promoter of the Team. Neither the 

Team nor New Halcones had any legal relationship with the Claimants. 

b. On 1 October 2013, Old Halcones assigned its membership rights related to 

the Team with the NLPB and the rights and obligations with certain players 

and their respective agents to New Halcones. The Player Contract with the 

Player and the Agent was not transferred to New Halcones. 

c. After 1 October 2013, Old Halcones had no further rights with regards to the 

Team. When it comes to the compliance with the terms of the Player Contract, 

the Claimants should revert to Old Halcones.  

d. The Player was notified about the upcoming change of ownership of the 

Team. Accordingly, his employment with New Halcones had to be seen as a 

trial period of three months, lasting from 1 October 2013 to 1 January 2014, in 

order to determine whether he would meet the requirements to become a 

permanent team member.  
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e. However, the Player was not chosen to stay with the Team because of his 

“bad behaviour and attitude” which is illustrated by a number of examples. As 

a consequence, the team manager notified the National League on 

31 January 2014 “to unsubscribe (the Player) immediately from the team (...)”. 

The National League replied that the “unsuscription from the team” (sic) would 

become effective “since January 28, 2014.” Thereafter, the Player was still 

shown as a team member because of a software error. 

f. New Halcones accepts that the Player remains entitled to the salary until 28 

January 2014.  

g. During the remaining term of the Player Contract, the Player has been playing 

with the Arecibo Captains in Puerto Rico and then signed a contract with Al 

Rayyan in Qatar. This demonstrates that he was not prevented by New 

Halcones from pursuing his career. 

4.5. New Halcones’ Request for Relief 

31. New Halcones’ request for relief can be summarized as follows: 

a. The BAT lacks jurisdiction to decide a claim against New Halcones; 

b. In any event, the claim shall be fully dismissed, since it is unfounded. 

5. Is New Halcones a defendant in this arbitration? 

32. In principle, it is up to the Claimant to determine the proper respondent against which it 

intends to proceed. In the Request for Arbitration, the Claimants named Old Halcones 

as the (only) Respondent. When New Halcones replied to the Request of Arbitration 

and claimed that the Player Contract was signed only by Old Halcones, and when the 

Arbitrator asked the Claimants to clarify whether the Request for Arbitration was 

actually directed against Old and/or New Halcones, the Claimants submitted a Motion 

to Amend Style of case to include Halcones de Xalapa, A.C. as Respondent. 



 

Arbitral Award  13/39 
(BAT 0544/14) 

 

33. In support of their motion, the Claimants argue that (i) either Old and New Halcones 

were not separate and distinct entities, or (ii) the Player Contract was in fact signed by 

New Halcones while the form still erroneously indicated the name of “Old Halcones”, or 

(iii) that the Player Contract was indeed signed by Old Halcones but fully accepted and 

“ratified” by New Halcones. 

34. New Halcones argues that it was Old Halcones that entered into a Player Contract 

which contained wrong representations and obligations which could not be fulfilled. The 

Claimants should therefore revert to Old Halcones and claim performance or damages.  

35. The Arbitrator does not consider the Claimants’ motion as a request to include a 

completely new party to this arbitration but as a request for clarification with respect to 

the question which party actually signed the Player Contract and was therefore the 

“right” defendant of a claim based on that agreement.  

36. The Arbitrator accepts that the Claimants intended to sue their counterpart of the 

Player Contract irrespectively of its specific name. He also accepts that Old Halcones 

and New Halcones are two distinct legal entities and that on 1 October 2013, New 

Halcones was assigned the rights of Old Halcones to the Team and in particular of the 

membership with the NLPB which enabled the Team to participate in the Mexican 

basketbetball championship 2013/2014. 

37. Whether New Halcones must actually be considered a party of the Player Contract, 

depends on the interpretation of the Player Contract, starting with the wording of the 

contract. While it is true that the Player Contract refers to Old Halcones only, it cannot 

go unnoticed that the names of the two entities are not significantly different since both 

contain the prominent term “Halcones”. The same term is also contained in the Team’s 

name “Halcones de Xalapa”. Furthermore, the Player Contract refers to Old Halcones 

as “THE CLUB” and explicitly states that it is the “Owner of a Professional Basketball 

Team, a member team of the National League of Professional Basketball (Liga 

Nacional de Baloncesto Professional A.C., or LNBP), which is organised and will 

prepare the 2013-2014 Season comprised between the months of September 2013 
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and March 2014.” Only New Halcones met these criteria at the time of signature. It is 

therefore understandable that the Claimants did not double-check whether the 

reference to Old Halcones in the Player Contract was correct, since they did not even 

know that there were two legal entities with similar but not identical names. 

38. The wording is only the starting point of interpretation in order to determine the true 

intent or at least the legitimate expectations of the parties when they signed the Player 

Agreement. In addition to the wording, the history, the purpose and the circumstances 

of the agreement must be taken into consideration, especially if the wording allows 

more than one understanding. 

39. The Player Contract which concerned the Player’s engagement with the Team was 

signed on 4 November 2013, i.e. more than a month after the assignment of certain 

rights related to the team from Old Halcones to New Halcones and also well after the 

formal establishment of New Halcones. At the time of signing of the Player Contract, 

Old Halcones did not manage the Team any longer and had already been replaced by 

New Halcones as member of the NLPB. The Team, including a significant number of 

key players of the prior season, continued to play under the ownership and 

management of New Halcones. Old Halcones did not participate with another team in 

the Mexican professional basketball league. This supports the Claimants’ view that it 

was New Halcones as the relevant rights holder at the time when the Player Contract 

was signed. It would have been odd if Old Halcones would have engaged a skilled 

professional basketball player without running a team. New Halcones could not present 

a reasonable explanation why Old Halcones should have contracted a new player after 

its withdrawal from the NLPB.  

40. New Halcones points to the fact that the assignment agreement between Old and New 

Halcones listed a number of agreements with other players which were assigned to 

New Halcones. The Player Contract was not among them. However, an assignment of 

the Player Contract from Old to New Halcones was neither necessary nor possible: At 

the date of the assignment, the Player Contract was not yet signed. Thus, any new 

contract with a player playing for the Team dated after the assignment had necessarily 
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to be signed by the new owner, namely New Halcones, whereas pre-existing player 

agreements which continued after the change of ownership had to be assigned from 

Old to New Halcones. No allegation has been made by New Halcones that after the 

assignment date, Old Halcones continued to “hold” players for the Team. The fact that 

the assignment agreement does not mention the Player does therefore not back New 

Halcones’ position.  

41. On behalf of the Team, the Player Contract was negotiated and signed by Mr. Ricardo 

Cousillas Giorgiana. It is unknown whether he has signatory power only for Old 

Halcones or for New Halcones or for both. According to the Claimants, Mr. Giorgiana 

was employed by New Halcones and he explicitly acted on behalf of New Halcones. 

Unfortunately, he used a form of Old Halcones for the Player Contract which may have 

been sent to the Player prior to the establishment of New Halcones. That has never 

been contested by New Halcones. Mr. Giorgiana identified himself as the sports 

manager of the Team also after the signing of the Player Contract, i.e. at a date when 

the rights of the Team had already been transferred to New Halcones. The Arbitrator 

finds therefore that the fact that the Player Contract was signed by Mr. Giorgiana does 

at least not contravene the argument that the true signatory of the Player Contract on 

the Team’s side was New Halcones. 

42. The other person who acted as a contact person was Mr. Manuel Lozano Silva who is 

the CEO of New Halcones. He has unmistakably stated to the Claimants that he 

represented New Halcones, namely already during the time when the Player played 

with the Team and especially when the Player’s participation in the game of 29 

December 2013 was at stake and when the outstanding salaries were demanded, as 

demonstrated by his email to the Agent of 29 December 2013 when he wrote: “I’m the 

CEO and I will resolve.” It was also Mr. Lozano who replied to the Claimants’ 

submissions in this arbitration and to the Procedural Orders of BAT although they were 

formally directed to Old Halcones. Obviously he had full access to the mail sent to the 

address of Old Halcones. The Arbitrator therefore concurs with the Claimants that 

irrespectively of whether Mr. Giorgana was formally empowered to sign the Player 
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Contract on behalf of New Halcones, there can be no serious doubt that New Halcones 

recognised and accepted the Player Agreement.  

43. The Player concedes that he was indeed notified of a possible change of ownership of 

the Team before signing the Player Contract. He was however not told that he had 

nevertheless to sign the Player Contract with the former owner. There is no indication 

that the Player was made aware of the assignment of certain rights of the Team from 

an old to a new entity. He simply trusted that the Player Contract would allow him to 

play with the Team and get paid accordingly, irrespectively of the name of that entity. 

At the time of signature of the Player Contract, only New Halcones was in a position to 

fulfil the Player Contract on the Team’s side. Old Halcones had already assigned all 

rights related to the team to New Halcones and agreed to transfer its membership in 

the NLPB to New Halcones. The Player had therefore no reason to believe that he was 

actually signing an agreement only with the predecessor of the actual team owner. 

44. The Player then played with the team of Halcones de Xalapa which was managed by 

New Halcones and not by Old Halcones. He was paid the agreed salaries allegedly by 

New Halcones although the source of such payment is not completely evident.  

45. The Arbitrator finds however that all the above reasons, especially the facts (i) that the 

Player Contract was signed one month after the assignment of the Team’s rights to 

New Halcones, (ii) that the Player actually played with the team owned by New 

Halcones, (iii) that his main contact to the Team’s management was Mr. Lozano as the 

CEO of New Halcones, (iv) that Old Halcones remained absolutely silent throughout 

this arbitration and (v) that no explanation of the function of Old Halcones after the 

assignment has been offered, support the understanding that the Player Contract was 

effectively entered into by the actual owner of the rights to the Team at the time of 

signature, which was New Halcones. The name of Old Halcones was obviously used in 

the Player Contract by error or negligence on New Halcones’ side. The Arbitrator 

therefore concludes that New Halcones is indeed a party to the Player Contract: It is 

New Halcones which signed the Player Contract and from whom the Claimants are 

claiming compensation. 
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46. The next question is whether that inclusion of New Halcones as Respondent, which is 

actually a correction of the determination of the Respondent, is admissible from a 

procedural standpoint. While a change of a party in the course of a pending arbitration 

proceeding may raise substantial questions of due process, the Arbitrator is satisfied 

that the particular circumstances of this case justify the acceptance of Claimant’s 

motion and to correct the name of the Respondent: 

a. The Arbitrator’s invitations to Old Halcones to respond to the submissions of 

the Claimants have always been answered by New Halcones; 

b. New Halcones has participated in this arbitration from the beginning whereas 

Old Halcones has completely remained silent; 

c. The addition of New Halcones to the Respondents has not compromised the 

due process rights of the latter: New Halcones’ due process rights have fully 

been maintained throughout this arbitration; 

d. Although New Halcones has raised the objection of lack of jurisdiction, it has 

also argued on the merits of the case; 

e. Procedural efficiency demanded to continue the pending arbitration instead of 

opening a new procedure; 

f. The “Motion to amend Style of case to include Halcones de Xalapa, A.C. as 

Respondent” was filed before the closing of the written submissions. 

47. The Arbitrator therefore admits the request to formally include New Halcones in this 

Arbitration. As a consequence, the Arbitrator will, from now on, refer to New Halcones 

as the Club in the meaning of the Player Contract. 
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6. Jurisdiction 

48. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

49. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

50. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA. 

51. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in clause 15 of the Player Contract which reads as follows: 

“Any dispute arising from or related to the present contract shall be submitted to 
the FIBA Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the FAT Arbitration Rules by a single arbitrator appointed by the 
BAT President. The seat of the arbitration shall be Geneva, Switzerland. The 
arbitration shall be governed by Chapter 12 of the Swiss Act on Private 
International Law (PIL), irrespective of the parties’ domicile. The language of the 
arbitration shall be English. The arbitrator shall decide the dispute ex aequo et 
bono. 

Awards of the BAT can be appealed to the Court of Arbitration for Sport (CAS), 
Lausanne, Switzerland. The parties expressly waive recourse to the Swiss Federal 
Tribunal against awards of the BAT and against decisions of the Court of 
Arbitration for Sport (CAS) upon appeal, as provided by Article 192 of the Swiss 
Act on Private International Law. The arbitrator and CAS upon appeal shall decide 
the dispute ex aequo et bono.” 

52. The Player Contract is in written form and thus the arbitration agreement fulfils the 

formal requirements of Article 178(1) PILA. The Arbitrator also considers that there is 

no indication in the file which could cast doubt on the validity of the arbitration 

agreement under Swiss law (referred to by Article 178(2) PILA). In particular, the 

wording “[a]ny dispute arising from or related to the present Agreement” in clause 15 of 

the Player Contract covers the present dispute. 
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53. The Club does not agree with the Claimants’ assertion that it is a party to the arbitration 

agreement in the Player Contract.2 Although it has extensively pleaded on the merits in 

this proceeding, it has repeatedly and explicitly raised the objection of lack of 

jurisdiction of BAT. The Club’s pleadings cannot, therefore, be regarded as 

unconditional appearance. 

54. The Arbitrator found however that the Club was indeed a party to the Player Contract 

which includes the arbitration agreement in clause 15. As a consequence, the Club is 

bound by the arbitration agreement and the BAT has jurisdiction to decide the 

Claimants’ claim against the Club. 

55. Under the circumstances, there is no need for the Arbitrator to further explore whether 

there are any reasons to extend the scope of the arbitration agreement in the Player 

Contract to the Club as a third party. 

7. Other procedural issues 

7.1. Claimants’ Request for Injunctive Relief upon final determination and affirmative 

Reservation of Jurisdiction to ensure compliance with the award 

56. Under Article 183(1) of the PILA, which is the lex arbitri, and Article 10 of the BAT 

Arbitration Rules, the Arbitrator has jurisdiction to make an order for provisional and 

conservatory measures relating to the issues in dispute. 

57. The Claimants’ request for permanent injunctive relief contains eleven prayers for 

relief, which are lettered in para. 26 above. 

                                                      

2
  The Club repeatedly said in its submissions that it “nevertheless has been agreed in a contractual 

relationship will undergo to arbitration as a resource of dispute settlement, (…)” which can also be 
understood as explicit acceptance of BAT jurisdiction. However, the overall context indicates that the word 
“nevertheless” was incorrectly used and that the Club actually denied being a party of the Player 
Agreement including the arbitration agreement in clause 15 of the Player Contract. 
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58. Prayers for relief (a) to (d) and (f) to (k), i.e. ten out of the eleven prayers, are all 

essentially of the same nature, to the extent they seek in various manners to obtain a 

form of sanction against the Respondent, i.e. they request measures to be ordered 

which extend beyond what may be characterized as contractual remedies aimed at 

obtaining the performance in kind of contractual obligations or damages for non-

performance. 

59. For a number of reasons, the Arbitrator lacks the powers and jurisdiction to adjudicate 

any of those ten prayers for relief. 

60. An arbitral tribunal only has the powers and jurisdiction which are conferred upon it via 

the parties’ consent to the arbitration agreement and any applicable rules and 

regulations which affect the scope of that agreement, including any mandatory 

limitations imposed by the lex arbitri. 

61. The BAT having been instituted by FIBA as an independent arbitral tribunal – under 

Articles 27 and 32 of the FIBA General Statutes, the BAT is not a FIBA judicial body 

but an independent organization recognized by FIBA – the BAT’s powers and 

jurisdiction are partially defined by the delineation of its competence in the FIBA 

General Statutes and the FIBA Internal Regulations (hereinafter referred to collectively 

as the “FIBA Regulations”) in relation to FIBA’s judicial and non-judicial bodies. 

62. Consequently, the standard arbitration clause recommended in the BAT Rules as well 

as any arbitration clause inserted into a contract which constitutes an agreement to 

arbitrate in front of the BAT must be interpreted as including the limitations of the BAT’s 

jurisdiction and powers deriving from the FIBA Regulations. 

63. It is clear from the FIBA Regulations that all powers to take sports or disciplinary 

sanctions of any nature against basketball clubs, as well as the competence to 

examine such sanctions upon appeal, are vested only with FIBA’s judicial and non- 

judicial bodies. In other words, as an independent body, the BAT is not invested by the 

FIBA Regulations with any jurisdiction or powers to take sanctions or to review 

sanctions against basketball clubs. 
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64. In addition, Article 3-300 of the FIBA Internal Regulations lists the sanctions that can be 

imposed on basketball clubs (and other parties to BAT arbitrations) for failing to honour 

a BAT award, and Article 3-301 provides that it is FIBA’s Secretary General or his 

delegate who are exclusively competent for taking any such sanctions upon request 

and that such sanctions may be appealed to the FIBA Appeals’ Panel. 

65. For the above reasons, the arbitration agreements forming the basis of the Arbitrator’s 

jurisdiction in this case cannot be deemed to confer on him the powers to order the 

sanctions requested by the Claimants in his prayers for relief (a) to (d) and (f) to (k). 

66. Consequently, the Arbitrator lacks jurisdiction with respect to those prayers for relief. 

67. Prayer for relief (e) is of a different nature, since it requests “ordering Club to pay any 

and all appropriate fees and expenses to the Basketball Arbitral Tribunal”. 

68. It is not altogether clear what the foregoing prayer for relief intends to cover. If it is a 

reference to the requirement under the BAT Rules that the Respondent pay a share of 

the Advance on Costs to the BAT Secretariat, that is an administrative matter which is 

managed by the BAT Secretariat and, in the present case, the BAT Secretariat has 

already duly handled this matter. 

69. If it is a request by the Player to be awarded arbitration costs and legal expenses, that 

is a matter which falls within the scope of Arbitrator’s jurisdiction as determined by the 

arbitration agreement examined under section 6 of this award and which the Arbitrator 

shall adjudicate under section 10 of this award. 

7.2. Claimants’ Motion to Strike the Respondent’s attachments or, in the alternative, 

Reservation to supplement or amend Reply after Receipt of the Club’s Translated 

Documents 

70. The Arbitrator has requested from the Club to submit English translations of the 

documents in Spanish, which he deems relevant for this Arbitration. These translations 

and in particular a certified translation of the Assignment Agreement between Old and 
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New Halcones has been provided by the Club. Claimants have been invited to 

comment on these translated documents, which they did. 

7.3. Claimants’ Motion to Amend Arbitration to include Order for Respondent to Pay 

to Monterrey Transfer Fee 

71. On 28 July 2014, the Claimants have submitted a “Motion to Amend Arbitration to 

include Order for Respondent to Pay to Monterrey Transfer Fee”. They argued that the 

Club (or Old Halcones) had failed to pay a transfer fee of USD 123,000.00 to the 

Player’s former club. Otherwise, Monterrey, which still retained the Player’s rights in 

Mexico, could (and actually did) refuse to “rent” or “sell” the Player to any other team in 

Mexico. The Claimants submit that this claim was covered by the arbitration agreement 

in the Player Contract. 

72. The Claimants raise an entirely new claim based on a new cause of action and new 

facts instead of amending their initial cause of action. Even if the new claim is still 

covered by the objective scope of the arbitration agreement, it requires new or 

additional taking of evidence and considerably delays the arbitration. “In the absence of 

the respondent’s consent, the arbitral tribunal shall decide on the admissibility by taking 

due account of the circumstances under which the new claim is put forward, in 

particular of the delay in making (and adjudicating) it and of a potential prejudice of the 

other party.”3  

73. Considering the late filing of Claimants’ motion and the fact that it is not entirely evident 

whether the new claim is directed against Old or New Halcones (which may become a 

very relevant issue here), and also considering the fact that the Player went back to 

Monterrey to play, the Arbitrator decides not to accept that motion. It is therefore up to 

the Claimants to initiate new proceedings against the Respondents or one of them 

because of the alleged refusal to pay the transfer fee to Monterrey. 

                                                      

3
 BERGER/KELLERHALS, International and Domestic Arbitration in Switzerand, 2

nd
 ed., para. 1107. 
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7.4. Claimants’ motion for an Award without Reasons 

74. On 18 September 2014, the Claimants requested the Arbitrator to render an award 

without reasons and to reduce the Advance on Costs because the Respondent had not 

paid its share of the Advance on Costs. The Claimants base their request on 

Art. 16.2.1(b) of the BAT Rules (edition 2014) providing for an option of the claimant to 

request an award without reasons if the amount in dispute does not exceed 

EUR 200,000 and if the respondent fails to pays its share of the Advance on Costs. 

75. However, that rule was introduced only after the Request for Arbitration was filed. The 

date of filing the Request for Arbitration determines the applicable procedural rules 

which are, in this case, the rules enacted on 1 May 2012. These rules do not contain 

the above option, which is therefore not available in this arbitration. The respective 

motion is therefore dismissed. 

7.5. Late submission of briefs, motions, evidence and the Respondent’s Account of 

Costs 

76. This arbitration has been characterized by a remarkable number of procedural motions, 

unsolicited or late submissions and late filing of evidence. This has not only 

considerably delayed and increased the costs of the proceedings but also made it 

difficult to determine whether or not a certain document was actually filed in response 

to a prior submission of the other party. However, in order not to deprive any party of its 

due process rights, the Arbitrator decides not to exclude any submission or 

documentary evidence from these proceedings but taking all of them into due 

consideration when rendering this award. 

8. Applicable Law – ex aequo et bono 

77. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 
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which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the Parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

78. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the Parties have agreed otherwise the Arbitrator shall decide the dispute 
ex aequo et bono, applying general considerations of justice and fairness without 
reference to any particular national or international law.” 

79. In the arbitration agreement in clause 15 of the Player Contract, the Parties have 

explicitly directed and empowered the Arbitrator to decide this dispute ex aequo et 

bono without reference to any other law. Consequently, the Arbitrator will decide the 

issues submitted to him ex aequo et bono. 

80. The Player Contract contains in its first section a reference to a number of articles of 

the Mexican Labour Law. However, none of the parties has argued that these 

provisions would somehow overrule the provisions of the Player Contract. The 

Arbitrator therefore holds that the parties did not intend to deviate from the principle 

that any dispute relating to the Player Contract should be decided ex aequo et bono.4 

81. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19695 (Concordat),6 under 

which Swiss courts have held that “arbitrage en équité” is fundamentally different from 

“arbitrage en droit”:  

                                                      

4
  The cited articles of the Ley Federal del Trabajo refer to the employment of professional athletes. A 

cursory review of these provisions did not reveal any discrepancy with the Player Contract. Nor would they 
lead to a different finding when assessing the parties’ arguments. 

5
  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 

PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic).   

6
  KARRER, in: Basel commentary to the PILA, 2

nd
 ed., Basel 2007, Art. 187 PILA N 289. 



 

Arbitral Award  25/39 
(BAT 0544/14) 

 

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice 

which is not inspired by the rules of law which are in force and which might even be 

contrary to those rules.”
7
 

82. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives  

“the mandate to give a decision based exclusively on equity, without regard to legal rules. 
Instead of applying general and abstract rules, he must stick to the circumstances of the 
case at hand”.

8
 

83. In light of the foregoing matters, the Arbitrator makes the following findings. 

9. Findings 

9.1. The Player Contract 

84. The Arbitrator has held above that the Player Contract was concluded between the 

Player and the Club. Old Halcones is therefore not a party to that agreement.  

85. In cases where the application of the arbitration clause to a third party must be 

examined, the arbitration clause has to be reviewed separately from the main contract 

(Art. 178(2) PILA) and the application of the arbitration agreement does not 

automatically lead to the application of the entire contract on the third party. This is 

however different in the present case where the Arbitrator found that the Player 

Contract was effectively signed by the Club and not Old Halcones. As a consequence, 

the entire Player Contract (and not only the arbitration clause) applies to the Club. 

86. The Club has not raised any arguments against the validity of the Player Contract or 

any provisions therein.  

                                                      

7
  JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 

8
  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, N 717, pp. 625-626. 
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9.2. The Trial Period 

87. The Club argues that the Player was indeed playing with the Team, but his 

employment was subject to a trial period of three months lasting from the beginning of 

October 2013 until 1 January 2014. He was not offered a continuing position with the 

Team because of his intolerable behavior. That is why his engagement ended on 

1 January 2014. 

88. The Arbitrator is not convinced by the Club’s arguments, for the following reasons:  

a. The Player Contract does not provide for any trial period but only for a fixed 

contractual term until the end of the 2014-2015 season.  

b. The Club refers to a provision of Mexican labor law that provides for a trial 

period in all contracts exceeding 180 days. However, in the Player Contract, 

the parties have explicitly referred to the ex aequo et bono principle. The 

Arbitrator therefore looks strictly at the Player Contract and reviews whether 

there is evidence that they agreed on a trial period, which they did not.  

c. In addition, also the cited article of the Mexican Labor Law seems not to 

provide for a mandatory trial period but empowers the parties to agree on a 

trial period (“…you may set a period to test…”). Again, no such agreement has 

been demonstrated the Club. 

d. Finally, while the Club asserts that the trial period lasted from 1 October 2013 

until 1 January 2014, the game statistics of Halcones de Xalapa on 

www.eurobasket.com show that the Player played from 6 November 2013 

until 24 January 2014 (with interruptions). In addition, it was the Player who 

left the Team because of lack of payment of his salary, and not the Club which 

terminated the alleged trial period. 
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89. The Arbitrator therefore concludes that the Player Contract was validly concluded for a 

term until the end of the 2013/2014 season which ended for the Team on 16 March 

2014.  

9.3. The termination of the Player Contract 

90. Clause 1 provides that the Player Contract “will have effect during the 2013-2014 

Season, from Arrival 2013 until the end of the season for the Club; or when the team 

decides to terminate this agreement” (emphasis added). The second half of the 

sentence may be read as a unilateral and discretionary termination right by the Club. 

However, no such argument has been raised by either party and the interpretation of 

the Player Contract and also the parties’ submission in this Arbitration do not support 

such an understanding. The Club was rather entitled to terminate the Player Contract 

only in case of material breach by the Player. Otherwise, e.g. the provisions of clause 

12 would not have made sense at all. 

91. The Player claims that he had the right to terminate the Player Contract and to request 

the payment of the entire salary because of the Club’s delay in paying his salaries, as 

provided by clause 12(b) of the Player Contract which reads: “in the event that the 

CLUB is more than (20) days late with any payment in this Contract, the Player shall 

have the full right to terminate the Contract and the Club shall be responsible for ALL 

PAYMENTS in full amount due under the Contract and the Contract will thereby be 

terminated upon written notice of such.”9 

92. According to the Player Contract, the Player was entitled to a salary which was to be 

paid by a signing bonus of USD 7,500.00 and further salary instalments of 

                                                      

9
  Clause 16, which deals with the Agent Fee, also contains the following last sentence: “The PLAYER shall 

have the right to terminate the agreement and be immediately a free agent if THE CLUB is notified in 
writing and payment not received.” Neither the Club nor the Player referred to this provision. Considering 
the unusual position of this sentence, unrelated to the provisions governing the term or the termination of 
the contract, the Arbitrator concludes that it constitutes residual language from drafting the Player Contract 
using text modules from other contract forms. 
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USD 8,000.00 every two weeks, starting on 4 November 2013. Undisputedly, of the 

entire salary, only USD 32,768.27 were paid to the Player.  

93. On 31 December 2013 the unpaid salary amounted to USD 6,731.73. The Player 

continued to play with the Team until 24 January 2014 without further payment. On that 

day, the open salary amount had increased to USD 22,231,73, of which 

USD 14,731.73 were overdue by more than 20 days. According to clause 12(b) of the 

Player Contract, the Player was then entitled to terminate the Player Contract and to 

request payment of the entire salary. 

94. However, no “written notice of [termination]” by the Player or his agent as required by 

clause 12(b) of the Player Contract has been produced in this arbitration. The Player 

rather argues that the Player Contract continued to be in force until the end of the 

2013/2014 season, but he was not obliged to continue practicing or playing with the 

Team because of the outstanding payments. 

95. Instead, it was the Club which requested to the NLPB by letters of 28 and 31 January 

2014 the “immediately separation of a player named LANCE ALLRED COLLING” (sic) 

because of misconduct. Allegedly, the NLBP de-registered the Player from the Team 

with effect from 28 January 2014 onwards. Indeed, the Player did not continue playing 

with the Team after 24 January 2014. The Club now argues that this meant that the 

trial period was terminated and no permanent player contract was offered to the Player. 

As a result, there was no contractual relationship with the Player. 

96. The Arbitrator already found that the Player and the Club where bound by the Player 

Contract without any trial period. The remaining issue is now whether the Player 

Contract was terminated on or before 28 January 2014 or continued to be in force until 

the end of the agreed term, i.e. the 2013/2014 season “for the Club” (clause 1 of the 

Player Contract).   

97. The Arbitrator does not agree with the Claimants that “New Halcones’ termination for 

misconduct is not allowed under the Agreement.” Gross misconduct by the Player can 
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indeed constitute a breach which allows the club to terminate the Player’s Contract. 

The burden of proof is however with the party claiming the unacceptable breach.  

98. The Club lists a number of incidents that allegedly happened and were unacceptable 

for the Team. As evidence, the Club submits a request for deregistration of the Player 

which was sent to the NLPB on 31 January 2014, to which a letter of coach Sergio 

Valdeolmillos of 28 January 2014 was attached which referred to four incidents. The 

Arbitrator finds it difficult to accept these allegations as conclusive proof, especially 

since they are not supported by further evidence and since the Player was not warned 

to improve his attitude when the alleged incidents in connection with the Team’s 

matches against Toros de Nuevo Laredo and Lechugueros de Leon happened.10 

Instead, the Player was repeatedly fielded in the starting five also after these incidents. 

This shows that the Player’s attitude was in any event not intolerable and cannot serve 

as a ground for termination of the Player Contract. 

99. On the other hand, the Player does not clearly dispute that these incidents (and others 

as listed by the Club) actually happened. The Arbitrator finds therefore that some of 

these incidents may indeed have happened and led to the deterioration of the 

relationship between the Player and the management of the Team. However, these 

allegations may not suffice to establish conclusive evidence of gross and intolerable 

misbehavior, which left the Club no other choice but to terminate the engagement of 

the Player. Thus, when the Club decided to de-register the Player and stopped paying 

his contractual compensation, it breached the Player Contract. 

100. It can be left open whether the Club’s unjustified de-registration of the Player with the 

NLPB formally terminated the Player Contract as of 28 January 2014 or whether the 

Player Contract remained in force, albeit unfulfilled. In both cases, the Player is entitled 

to the agreed compensation until the end of the term of the Player Contract.  

                                                      

10
  The match against Toros de Nuevo Laredo took place on 3 January 2014, the match against Lechugureos 

de Leon was played on 27 December 2013. 
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9.4. The compensation due under the Player Contract 

101. Undisputedly, by the end of January 2014, the Player had received USD 32,768.27. No 

further payments were made, although Mr. Lozano had explicitly acknowledged the 

obligation of the Club to pay the Player’s salary and rental costs for the month of 

January 2014, which would be paid by the end of February 2014.  

102. In addition, the Player claims the salary, feeding fee, rental costs, a bonus and travel 

costs for the remaining term of the Player Contract. While the Player calculates the 

compensation based on a remaining term of the Player Contract until May 2014 (i.e. 7 

monthly payments starting on 6 November 2013), the Arbitrator held above that the 

Player Contract and the payment obligation of the Club ended on 16 March 2014. 

103. The Team played its last game on 16 March 2014. That ended its “Season of 

Professional Basketball” and means that thereafter, no further payments were due to 

the Player under the Player Contract. Thus the Player remains entitled to all payments 

scheduled and due on or before 16 March 2016. These payments consist of 

a. Outstanding salaries until 16 March 2014, consisting of the signing bonus 

(USD 7,500.00) plus the salary from November 2013 until 16 March 2014, i.e. 

5 monthly instalments payments of USD 16,000.00 (USD 80,000.00) from 

which the already paid amounts of USD 32,768.27 must be deducted and 

which results in USD 54,731.73; 

b. Monthly “Feeding fee” of MXN 12,000.00 per month, until 16 March 2014 

(MXN 60,000.00) from which MXN 6,000.00 have already been paid, which 

results in a remaining “Feeding fee” of MXN 54,000.00. 

c. Rental costs of MXN 13,000.00 actually paid by the Player, instead of the 

Club providing the Player with “a place to live”; 

d. Bonus of the Team’s winning the first round of the Mexican Playoffs 

2013/2014 of USD 3,733.00; 
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e. Travel costs of USD 423,46 (i.e. the price of the Player’s flight ticket in 

February 2014, when he left Xalapa). 

104. The compensation therefore amounts to USD 58,888.19 and MXN 67,000.00. The 

individual elements of that compensation have not been contested by the Club. 

9.5. Reduction of the claimed compensation 

105. The Player’s compensation may be subject to adjustment because of (a) salary or 

other compensations otherwise earned during the remaining term of the Player 

Contract and/or (b) contribution of the Player to the dissolution of his engagement with 

the Club. 

106. The Club claims that the Player played with the team of Arecibo Captains in Puerto 

Rico and thereafter, on 14 April 2014, signed with the team of Al Rayyan in Qatar. The 

Player submits that he did not receive any compensation from Arecibo since he was 

invited only for a test which did not lead to an engagement. There is no evidence to the 

contrary. The Player then played with the Al Rayyan from 25 March 2014 until the end 

of the 2013/2014 season and earned approximately USD 15,000.00 per month.  

107. According to clause 6 of the Player Contract, “the Conclusion of the Payment will be 

when the Season of Professional Basketball finishes to “THE CLUB”. The Team’s last 

game in the Mexican League took place on 16 March 2014, and the Player was 

therefore entitled to join another club after the Team was no longer playing. The Player 

earned the income from Al Rayyan at a time when he was no longer entitled to any 

payments under the Player Contract. Thus, he is not obliged to deduct the income 

earned from Al Rayyan from the compensation due by the Club. 

108. The Arbitrator found above that the alleged misbehaviour of the Player was not 

sufficiently proven by the Club to justify an early termination of the Player Agreement. 

While there may indeed been acts by the Player which deteriorated the relationship 

with the management of the Team, it was the Club which was late with the salary 

payments and eventually stopped payment at all – despite the fact that it continued to 



 

Arbitral Award  32/39 
(BAT 0544/14) 

 

field the Player in January 2014 and acknowledged its payment duty. The Arbitrator 

therefore finds that no deductions are justified based on the Player’s alleged 

misbehaviour. 

9.6. Outstanding Agent Fee 

109. Undisputedly, the Agent Fee of USD 11,000.00 that was agreed to in clause 16 of the 

Player Contract has also remained unpaid. The Agent Fee is due in full if it was 

considered as a commission for bringing the Player to the Club. If, however, the Agent 

Fee was considered as a compensation for services which the Agent was supposed to 

perform during a certain period of time, the Agent Fee is only due pro rata of the period 

of time during which the Agency performed its services.  

110. According to clause 16 of the Player Contract, the Agent Fee considered to be a 

compensation for the Agent’s services “on this contract” instead of a one-time 

intermediary’s or finder’s fee.  

111. The Agent Fee of USD 11,000.00 became payable by the Club on 30 November 2013. 

That amount remains due even if the Player Contract was terminated early, because it 

was the Club’s breach that prevented the Agent from performing his services. 

Therefore, the Agent is entitled to the full contractual Agent Fee of USD 11,000.00 

(net). 

9.7. Late payment penalty 

112. The Claimants also claim late payment penalties of USD 30 per day on the monthly 

salaries and other payments due to the Player and also on the Agent Fee. 

113. According to clause 12(d) 5, the late payment penalty of USD 30 per day applies if the 

Club is late with any payment owed under the Player Contract. The amount of the 

penalty does not depend on the kind of payment due (“”If the CLUB is late under any of 
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these provisions”) or the amount which is overdue. In accordance with standing BAT 

jurisprudence11, the period for which late payment penalties can be claimed may not 

extend beyond the date of the Request for Arbitration, which is 25 March 2014 in the 

present case.  

114. According to the Claimants, no salary payment was made on time. Although three 

payments in the total amount of USD 32,768.27 had been made by the Club, these 

payments never covered the full amount which was due at the time of payment. Thus, 

the Club was always in default and the late payment penalty of USD 30 applies to all 

days from 5 November 2013 until 25 March 2014, i.e. 140 days, which results in an 

amount of USD 4,200.00. 

115. The Claimants also request late payment penalties on the Agent Fee. However, the 

Player Contract does not provide for a separate late payment penalty on that 

compensation. Alternatively, the Agent Fee may be regarded as one of the payments 

“under any of these provisions” according to clause 6(d) of the Player Contract which 

entitles the Player to a late payment penalty. However, he has already been granted 

the maximum late payment penalty under the Player Contract irrespective of whether 

the Agent Fee is taken into consideration. Even if the Agent Fee would be included in 

clause 6(d) of the Player Contract, the late payment penalty would remain the same. 

116. The Arbitrator considers that the amount of the late payment penalty is not excessive, 

when compared to the entire amount owed by the Club to the Player, and therefore the 

Club shall be ordered to pay the total amount of late payment penalties of 

USD 4,200.00 to the Player. 

9.8. Interest 

117. The Claimants claim interest at “the maximum allowed by Swiss law.” The Player 

Contract does not provide for default interest. However, according to standing BAT 

                                                      

11
 See, e.g. BAT 0419/13, Dendy v/ K.A.E. Kolossos Rhodes), para. 49 et seq. 
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jurisprudence, interest may still be claimed even if the respective contract does not 

provide for interest.12 Failing an explicit agreement on the interest rate, the Arbitrator 

applies the rate provided by Swiss law, namely 5% p.a.. BAT jurisprudence prevents 

double recovery by not allowing a party to receive interest while also receiving 

penalties. Thus, no default interest may accrue during the time for which the Claimants 

are granted penalties, i.e. until 25 March 2014.  

118. Interest of 5% p.a. may therefore be granted to the Player upon the USD 55,155.19 

(i.e. salary and travel costs) and MXN 67,000.00 since 26 March 2014, while interest 

on the bonus of USD 3,733.33 applies only since 22 July 2014, when that amount was 

added to the claim. 

119. Interest is also claimed on the Agent Fee. The respective amount became due on 

30 November 2013. It was claimed only in the context of the Request of Arbitration. 

Default interest can therefore be calculated only since 26 March 2014.  

9.9. Taxes 

120. According to the clause titled “TAXES” (between clause 6 and 7 of the Player 

Contract), taxes according to the Fiscal Law of Mexico will be paid by the Club, which 

is obliged to deduct and retain the respective amounts from the payments owed under 

clauses 1, 2, 3, 4 and 5. That concerns the signing bonus, the monthly salary payments 

and the feeding fees. Thus, all amounts paid to the Player in 2013 or awarded to the 

Claimants by this award on the basis of the above clauses (except late payment 

penalty and interest) are to be understood as gross amounts and subject to the 

applicable tax deductions. 

121. The Claimants are requesting to receive from the Club tax certificates for the taxes on 

the salaries paid in 2013 and for those amounts that are adjudicated by this award. The 

Arbitrator herewith orders the Club to submit all tax certificates (including the 

                                                      

12
 Ex multis: BAT 0490/13. 
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attestation of the applied deductions from the salary and other payments) as requested 

by the Claimants. The Arbitrator sets a time limit of 30 days from the date of 

communication of this award to provide the tax certificates on the salaries paid in 2013, 

and 30 days from the date of filing the tax returns regarding the payments to the Player 

as ordered by this award. 

122. No tax provision applies to the Player’s bonus and the Agent Fee. Hence, the Arbitrator 

concludes e contrario that the bonus and the Agent Fee are owed by the Club without 

any deductions and any Mexican Taxes must be paid by the Club. 

9.10. Summary 

123. The Player is entitled to the following amounts: 

a. USD 55,154.86 (gross) as a compensation for his salaries and travel 

expenses and USD 3,733.33 (net) as a bonus payment for reaching the first 

round of the play offs; 

b. MXN 67,000.00 (gross) as a compensation for the feeding fee and the 

reimbursement of rental costs; 

c. Late payment penalty of USD 4,200,00 (net); 

d. Interest of 5% on USD 55,154.86 (gross) and MXN 67,000.00 (gross) since 25 

March 2014 and on USD 3,733.33 (net) since 22 July 2014. 

124. The Player is entitled to obtain the tax certificates for the salary payments made in 

2013 and for all gross payments of the Club in compliance with this award. 

125. The Agent is entitled to USD 11,000.00 (net) plus interest of 5% p.a. on this amount 

since 26 March 2014. 
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10. Costs 

126. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

127. On 3 December  2014 – considering that pursuant to Article 17.2 of the BAT Rules “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised – the BAT President determined the arbitration costs in the present matter to be 

EUR 13,949.90. 

128. Considering the circumstances of the present case (Article 17.3. of the BAT Rules), the 

Arbitrator deems it appropriate that 80% of the costs of the arbitration shall be borne by 

the Club.  

129. Given that the Advance on Costs of EUR 13,949.90 were entirely paid by the 

Claimants, in application of Article 17.3 of the BAT Rules the Arbitrator decides that the 

Club shall pay 80% of the arbitration costs, namely EUR 11,159.92 to the Claimants.  

130. Furthermore, the Arbitrator considers it adequate that the Claimants are entitled to the 

payment of a contribution towards their legal fees and other expenses (Article 17.3. of 

the BAT Rules). The account of costs submitted by the Claimants states legal fees and 

expenses in the total amount of EUR 28,400.00 (as understood by the Arbitrator 

despite the numerical errors and not including the non-reimbursable handling fee of 

EUR 1,991.00). The Club’s account of costs provides for legal fees of EUR 15,000.00. 
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After taking the maximum contribution to a party’s reasonable legal fees and other 

expenses set out in Article 17.4 of the BAT Rules in consideration and after having 

reviewed and assessed all the circumstances of the case at hand, the Arbitrator fixes 

the contribution of the Club towards the Claimants’ legal fees and expenses at 

EUR 9,000.00. 
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11. AWARD 

For the reasons set forth above, the Arbitrator decides as follows:  

1. Halcones de Xalapa, A.C. is ordered to pay to Mr. Lance Allred the 

amounts of  

a. USD 55,154.86 (gross), plus interest of 5% p.a. since 25 March 

2014; 

b. MXN 67,000.00 (gross), plus interest of 5% p.a. since 25 March 

2014;  

c. USD 3,733.33 (net), plus interest of 5% p.a. since 22 July 2014; 

d. USD 4,200.00 (net). 

2. Halcones de Xalapa, A.C. is ordered to pay to Mr. John Greig the amount 

of USD 11,000.00 (net), plus interest of 5% p.a. since 22 July 2014.  

3. Halcones de Xalapa A.C. is ordered to pay jointly to Mr. Lance Allred and 

Mr. John Grieg the amount of EUR 11,159.92 as a reimbursement of the 

advance on arbitration costs. 

4. Halcones de Xalapa A.C. is ordered to pay jointly to Mr. Lance Allred and 

Mr. John Grieg the amount of EUR 9,000.00 as a contribution towards their 

legal fees and expenses. Halcones de Xalapa A.C. shall bear its own legal 

fees and expenses. 

5. Halcones de Xalapa A.C. is ordered to submit to Mr. Lance Allred within 30 

days the tax certificates for the salaries paid to him in 2013.  

6. Halcones de Xalapa A.C. is ordered to submit to Mr. Lance Allred the tax 

certificates for all payments to Mr. Lance Allred as ordered by this award, 

within 30 days of filing the respective tax returns to the local tax 

authorities. 
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7. Any other or further-reaching claims for relief are dismissed. 

Geneva, seat of the arbitration, 11 December 2014 

 

 

Stephan Netzle 

(Arbitrator) 

 


