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1. The Parties 

1. Ms. Dalma Ivanyi is a Hungarian professional basketball player (hereinafter referred to 

as “the Player” or “Claimant”). 

2. Botaş Spor Kulübü is a Turkish basketball club (hereinafter referred to as “the Club” or 

“Respondent”).  

2. The Arbitrator 

3. On 10 April 2014, the President of the Basketball Arbitral Tribunal (the "BAT") 

Prof. Richard H. McLaren, appointed Mr. Quentin Byrne-Sutton as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the “BAT Rules”). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence.    

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 30 April 2012, the Player and the Club entered into an Agreement for the 

2012/2013 season (the “Agreement”).  

5. The Player contends that:  

• She arrived in Turkey on 16 September 2012 and successfully passed the medical 

examination the next day.  

• Between 17 September and 5 October 2012, she attended team practice sessions 

and played for the Club in eight games in two pre-season tournaments, although 

the Club failed to pay, on 21 September 2012, the first contractual salary 
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installment of USD 10,000. 

• On 5 October 2012, when she enquired with the Club’s Deputy General Manager 

why she had not been paid, she was told she was no longer needed by the Club 

and that it would be terminating her contract.  

• Despite this affirmation by the Deputy General Manager, she continued to attend 

team practice and complied with her contractual obligation, but, in the morning of 

8 October, she was told by the Deputy General Manager that she was no longer 

permitted to attend practice or participate in games and that her Agent had been 

informed accordingly. She turned up at the afternoon session but was not allowed 

to participate and heard the head coach inform her teammates that she was no 

longer part of the team.  

• On 9 October 2012, she was invited to the Deputy General Manager’s office, 

however nothing was resolved during that meeting and thereafter she continued to 

be prohibited from practicing with the team and was prevented from travelling with 

the team on 12 October to a scheduled match. 

• Her visitor’s permit was going to expire on 14 October 2012 and she needed the 

Club’s input to obtain a residence permit, since the receipt of the latter was 

contingent on her obtaining a player’s license to be issued by the Turkish 

Basketball Federation. 

• On 12 October 2012, her Agent informed her that the Club had still not obtained her 

player’s license. Therefore, and because she was in Turkey with her Bulgarian 

partner and 10 month-old son, she contacted the Hungarian and Bulgarian 

Embassies, who advised her to leave Turkey before 14 October 2012 or run the 

risk of facing legal sanctions. 

• On 13 October 2012, she put the Club on notice for breach of contract and set a 

72-hour deadline to pay the outstanding salary installment. The notice was sent by 
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email and also served on the Deputy General Manager, Ms. Selima Delibalta, in 

her office. At the same time, she informed Ms. Selima Delibalta that she would be 

leaving Turkey the next day, and the Deputy General Manager agreed that was the 

best solution for her and her family. In the written notice she indicated as a “gesture 

of goodwill” that if the Club paid her outstanding salary shortly and paid for her trip, 

she would be willing to return.  

• The Player handed back the keys to the apartment and the mobile phone that had 

been provided by the Club and left Turkey on 14 October 2012. 

• Upon her return, and as she was a free agent and she had a family to support and 

it was imperative for her to find a new club as quickly as possible, she entered into 

contact with a Hungarian basketball club.  

• In parallel, because the Turkish Basketball Federation refused to issue a letter of 

clearance, under the premise that she was still under contract with the Club, the 

Hungarian federation referred the matter to FIBA.  

• On 5 November 2012, she signed a contract with the Hungarian club Bácsbasket 

KFT for the 2012/2013 season (the “Hungarian club” and “Hungarian contract”) 

according to which she would be paid USD 1,000 per month, i.e. a total salary of 

USD 6,000 for the season.  

• On 22 November 2012, absent any payment by the Club in the meantime, she 

informed the Club by email that she deemed the Agreement to have been 

terminated as of 17 October 2012, given her prior notice of breach of 13 October 

which the Club did not remedy.  

• On 30 November 2012, FIBA rendered its decision, confirming that in its opinion 

the Agreement was validly terminated and that she was entitled to register with the 

Hungarian Club. No appeal was filed against the FIBA decision.      
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3.2 The Proceedings before the BAT  

6. On 18 March 2014, the BAT received the Claimant’s Request for Arbitration as well as 

the non-reimbursable fee of EUR 5,000.      

7. The Claimant paid the full amount of the AOC in an amount of EUR 10,000, i.e. paid 

her own share and substituted for the Respondent.   

8. During the course of the proceedings, the Respondent failed to submit its Answer 

within the initial deadline or within the second final deadline, but subsequently filed an 

Answer and various documents more than 10 days after the expiry of the final deadline 

without attempting to request, within that time limit, a further extension.  

9. Therefore, in accordance with the BAT Rules, the Respondent’s belated Answer and 

documents were not admitted on record. 

10. On 13 June 2014, the parties having submitted their statements of costs and not filed 

any comments on each other’s statement, they were informed that the Arbitrator would 

be rendering his award as soon as possible. 

4. The Positions of the Parties 

4.1 The Claimant’s Position 

11. The Player submits in substance that the Club violated the Agreement by not paying 

her, by preventing her without reason from continuing to practice and play with the 

team and by not obtaining her player’s license or a Turkish residence permit, and that 

as a result she was entitled to terminate the Agreement, leave Turkey and seek 

employment with a new team as well as claim her entire unpaid salary given that the 

Agreement was fully guaranteed. 

12. Furthermore, the Player submits in substance that due to the circumstances in which 
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she was obliged to terminate the Agreement for cause and leave the Turkey, she 

suffered moral damages, for which she is entitled to compensation, and is entitled to 

late payment penalties and the value of a lost opportunity to earn a contractual bonus.    

13. In her Request for Arbitration, the Claimant requested the following relief: 

“(a) a declaration that the Club breached the Contract; 

(b) a declaration that the Player rightfully terminated the Contract; 

(c) an order that the Club pay the Player USD 100,000 on account of outstanding salary; 

(d) an order that the Club pay the Player USD 10,000 on account of a missed chance to 
receive bonus payments; 

(e) an order that the Club pay the Player USD 25,000 on account of moral damages; 

(f) an order that the Club pay the Player USD 50,000 on account of the signing of a 
contract with Bacbasket at USD 6,000; 

(g) an order that the Club pay the Player a late payment charge in the amount of 
USD 522,800; 

(h) and order that the Club pay the Player her legal and other costs in bringing these 
proceedings, details of which shall be provided to the BAT upon request.“ 

4.2 The Respondent's Position 

14. As already indicated, the Respondent failed to submit an Answer within the final 

procedural deadline fixed for such purpose.       

5. The Jurisdiction of the BAT 

15. As a preliminary matter, the Arbitrator wishes to emphasize that due to there being no 

Answer by the Respondent on record for the reasons already mentioned, he will 

examine his jurisdiction ex officio, on the basis of the record as it stands. 

16. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 
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proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

17. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

18. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.  

19. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in the first paragraph of the Agreement, which reads as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties’ domicile. The language of the arbitration shall be English. The 
arbitrator upon appeal shall decide the dispute ex aequo et bono.” 

20. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA.  

21. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration agreement under Swiss 

law (referred to by Article 178(2) PILA). Furthermore, it covers the substance of the 

claims and it was not challenged by any of the parties to the dispute.  

22. For the above reasons, the Arbitrator has jurisdiction to adjudicate the claims against 

the Club.             

6. Other Procedural Issues 

23. Article 14.2 of the BAT Rules provides that “the Arbitrator may […] proceed with the 
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arbitration and deliver an award” if “the Respondent fails to submit an Answer.” The 

Arbitrator's authority to proceed with the arbitration in case of default by one of the 

parties is in accordance with Swiss arbitration law and the practice of the BAT.1 

However, the Arbitrator must make every effort to allow the defaulting party to assert its 

rights.  

24. This requirement is met in the present case. The Club was informed of the initiation of 

the proceedings and of the appointment of the Arbitrator in accordance with the 

relevant rules. It was also given sufficient opportunity to respond to Claimant’s Request 

for Arbitration and to its account on costs. Specifically, despite having been granted an 

initial 3-week time-limit and a subsequent 8-day “délais de grace” to file an Answer, 

Respondent did not file any submissions within the said time limits. Also, Respondent 

did not file any comments on the Claimant’s account on costs. 

7. Discussion 

7.1 Applicable Law – ex aequo et bono 

25. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 

26. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

                                                

1  See ex multis BAT awards 0001/07; 0018/08; 0093/09; 0170/11. 
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27. The Agreement includes a sentence providing that if and when any dispute is 

submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

28. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought against 

the Club.  

7.2 Findings 

29. The first question to address is whether the Player was justified in leaving Turkey and 

terminating the Agreement, i.e. whether she validly terminated the Agreement for 

cause.  

30. The Arbitrator finds that the evidence filed by the Player convincingly establishes that 

she arrived on time in Turkey, passed the medical test and participated in practices and 

pre-season games for several weeks during the second half of September and the 

beginning of October 2012, meaning that the full guarantees of her Agreement came 

into effect.  

31. Furthermore, the Arbitrator finds that the evidence on record establishes that the Player 

was never paid her first salary instalment of USD 10,000, which was contractually due 

“… no later than 5 days after Player’s arrival” (article IV/B/(i) of the Agreement). 

32. Given that the Player contends she arrived in Turkey on 17 September 2012 and the 

Agreement expressly stipulates “On or about 20 September, 2012” as the required 

arrival date for the Player, even if the contractually-specified date is used as the 

reference point for calculating when her first salary became due, the date would be 25 

September 2012 (alternatively, the due date would be 22 September, if calculated from 

her alleged date of arrival in Turkey). 

33. According to article XVII of the Agreement, the Player was entitled to terminate the 

Agreement if any payment was made more than 15 days late, after giving the Club 72 

hours notice, meaning that in this case she was entitled to do so if the first payment 
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was not made by 10 October 2012 and thereafter the Club did not pay within 72 hours 

of her notice. 

34. The emails adduced prove that the Player put the Club on notice on 13 October 2012, 

meaning that it had the contractual duty to pay the salary instalment of USD 10,000 by 

16 October 2012, which it did not do.  

35. Subject to the Player having not herself breached the Agreement in the meantime, she 

was therefore entitled to terminate the Agreement from 17 October 2012 onwards, 

which she did by email of 22 November 2012.  

36. The question therefore arises whether the Player breached her own contractual 

obligations before 17 October 2012 in a manner that could have justified the Club’s 

non-payment.  

37. In that relation, the Arbitrator notes as a preliminary matter that, as the Player had 

passed her medical examination and the contract guarantees had come into effect, it is 

only under the very limited exclusively-specified conditions stipulated in article XV of 

the Agreement that the Club could justifiably not honour the full terms of the 

Agreement, i.e. in the case of a severe breach of contract by Player as defined therein.         

38. The Arbitrator finds there is no evidence that the Player committed any of the severe 

breaches of contract listed in article XV of the Agreement, whereas the documents on 

record relating to the procedure in front of FIBA (whereby the Hungarian Basketball 

Federation was requesting confirmation of the Player’s right to register with a Club in 

Hungary) tend to confirm that no breach occurred because at the time of that FIBA 

procedure in November 2012 the Turkish Basketball Federation and the Club did not 

invoke any behaviour or breaches by the Player which would have justified a refusal to 

issue a letter of clearance. Indeed, if any such reasons existed they would normally 

and should have been invoked by the Turkish Basketball Federation or the Club in front 

FIBA upon information from the Club. That did not occur.   
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39. The question remains whether the fact the Player left Turkey and returned to Hungary 

on 13 October 2012, i.e. left the Club, before the 72-hour notice to the Club had lapsed, 

may be deemed a breach of contract justifying the Club’s non-payment, or constitute 

an unjustified de facto termination of the Agreement by the Player.  

40. In the circumstances of this case, the Arbitrator finds that the Player’s departure may 

not be deemed a breach of contract or a good cause for the Club not to heed the 

Player’s notice of 13 October 2012. 

41. It is clear from the terms of the Agreement that the Club knew the Player was coming 

to Turkey with her Bulgarian partner and young baby and that in practice this put the 

Player under some pressure to ensure that there would be no residency problems in 

Turkey and that she would be able cover the financial needs of the family. Furthermore, 

the Player’s allegations regarding the fact that before her departure to Hungary on 13 

October 2012 the family still only had a visitor’s permit and was awaiting a residence 

permit without which they would risk being in violation of Turkish law, are credible. 

42. However, what the Arbitrator finds most significant in that relation is that the content of 

the Player’s notice of 13 October 2012 to the Club makes it clear that she understood 

the departure was somewhat precipitated by the permit issue and therefore offered in 

the letter – as a “gesture of goodwill” – to immediately return to the Club if it paid the 

salaries due and arranged for her travel. 

43. In light of the above circumstances and in particular the Player’s good faith offer to 

return to the Club immediately if paid, the Arbitrator finds the Player’s departure to 

Turkey on 13 October 2012 with her partner and young baby, may not be deemed a 

breach of contract but rather a provisional and reasonable measure to avoid possible 

legal and practical problems in Turkey for her and her family.        

44. For the above reasons, and because the Club made no payments to the Player 

between the date of the notice letter (13 October 2012) and the termination letter 

(November 2012), the Arbitrator finds that the Agreement was terminated for good 
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cause by the Player and the contractual guarantees are in principle applicable. 

45. The foregoing conclusion means that, in principle, the Player’s entire salary of 

USD 100,000 would still be owed by the Club as well as any earned bonuses and 

applicable penalties. 

46. That said, the Arbitrator finds that the chronology of events demonstrates the Player 

did not make any serious attempt to mitigate her damages as much as possible and 

chose a solution for the 2012/2013 season (which was just beginning) that no doubt 

was also motivated by reasons of family convenience and comfort. 

47. The evidence on record indicates that while the Player arrived home in Hungary around 

mid-October 2012, the Hungarian Basketball Federation had already asked the Turkish 

Basketball Federation on 22 October 2012 to issue a letter of clearance and the Player 

signed a new contract with the Hungarian club on 5 November 2012 for a salary (USD 

1,000/month) which was nearly 15 times lower than her salary under the Agreement. 

48. It is perfectly understandable that, as a mother with a young baby, it made sense for 

the Player to adopt this approach and accept a much lower salary in order to have the 

comfort of staying at home in a stable and well-known environment without the 

necessity to travel to another country. However, it would not be fair for the Club to 

suffer the entire financial consequences of this choice of personal convenience of the 

Player, bearing in mind that as an experienced professional basketball player with a 

good profile she had chosen to continue pursuing a high-level career by signing a 

contract in Turkey with the Club. In addition, the much lower value of her contract in 

Hungary will have been partially compensated by a corresponding local cost of living. 

49. In connection with the foregoing, there is no evidence on record that upon her return 

home the Player made any attempt at all to seek a more lucrative contract abroad and 

she has not alleged having done so. Moreover, the fact that the Hungarian Basketball 

Federation sought a letter of clearance for her within 10 days of her return and that she 

signed with the Hungarian club within 3 weeks of her return confirms that her choice 
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was rather to stay in Hungary, although the season had just begun. 

50. For the above reasons, the Arbitrator finds it fair that the contractual compensation 

awarded to the Player be reduced by 50% minus the USD 6,000 she earned under the 

Hungarian contract and that no loss of opportunity relating to a bonus is accounted for 

or allocation of compensation for having signed a contract with the Hungarian club for a 

lower salary (the Player is claiming USD 50,000 in that respect, which furthermore is a 

form of duplication of her main lost-earnings claim, since allowing them both would 

have led to an enrichment).  

51. Thus, deciding ex aequo et bono, the Arbitrator shall dismiss the Player’s claim for a 

bonus payment of USD 10,000 and a shall award her USD 50,000 (100,000 x 50%) as 

compensation for outstanding salaries under the Agreement, minus USD 6,000 (earned 

under her Hungarian contract), i.e. a total of USD 44,000, tax free.  

52. With regard to the damages claimed by the Player for moral prejudice, the Arbitrator 

finds that no moral prejudice or corresponding financial damage have been established 

by the Player, and that the circumstances do not indicate any prejudice to her career or 

reputation was caused by the Club, bearing in mind also, once again, that the Player 

herself chose not to even try and find a new contract abroad. The corresponding claim 

for USD 25,000 will therefore be dismissed. 

53. Finally, the Arbitrator finds that it would not be fair to award any penalties for late 

payment because, according to the evidence on record, the Player waited, without any 

apparent reason, for well over a year before filing her claim in front of the BAT; and in 

addition it is not clear that the penalty clause provided under article XVII of the 

Agreement was intended to continue taking effect beyond the termination of the 

Agreement.  

54. Therefore, the Player’s claim for penalties for late payment (USD 522,800) is 

dismissed, and instead the Arbitrator finds it fair, deciding ex aequo et bono, to award 

interest at 5% per annum from the day after the date of termination of the Agreement, 



 

 

 

 

 

 

Arbitral Award    14/16 
(BAT 0543/14) 
 
 

on the total amount of compensation being awarded (USD 44,000), i.e. from 

23 November 2012 onwards.    

8. Costs  

55. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

56. On 14 July 2014 – pursuant to Article 17.2 of the BAT Rules and taking into account all 

the circumstances of the case, including the time spent by the Arbitrator, the complexity 

of the case and the procedural questions raised – the BAT President determined the 

arbitration costs in the present matter to be EUR 7,230.00. 

57. Considering the Claimant made quite a number of claims representing a high total 

monetary amount, out of which only one was partially admitted, the Arbitrator finds it 

fair that 75% of the fees and costs of the arbitration be borne by the Club and 25% by 

the Player, and that the Club be required to cover its own legal fees and expenses as 

well as 50% of those of the Claimant.   

58. Given that the Claimant paid advances on costs of EUR 10,000 as well as a non-

reimbursable handling fee of EUR 5,000 (which will be taken into account when 

determining the Claimant’s legal fees and expenses), while the Club failed to pay any 

advance on costs, the Arbitrator decides that in application of article 17.3 of the BAT 

Rules:  

(i) BAT shall reimburse EUR 2,770.00 to the Claimant, being the difference between 

the costs advanced by it and the arbitration costs fixed by the BAT President. 

(ii) The Club shall pay to the Claimant EUR 5,422.50, being 75% of the costs fixed 



 

 

 

 

 

 

Arbitral Award    15/16 
(BAT 0543/14) 
 
 

by the BAT President.  

(iii) The Club shall pay to the Claimant 50% of her legal fees and expenses, namely 

EUR 7,463.00 (2,500.00 for the non-reimbursable fee + 4,963.00 for legal fees) 

representing the amount of its legal fees and other expenses. 

  



 

 

 

 

 

 

Arbitral Award    16/16 
(BAT 0543/14) 
 
 

9. Award 

For the reasons set forth above, the Arbitrator decides as follows:    

1. Botaş Spor Kulubü shall pay Ms. Dalma Ivanyi as compensa tion USD 44,000 
net, plus 5% interest per annum on such amount from  23 November 2012 
onwards.  

2. Botaş Spor Kulubu shall pay Ms. Dalma Ivanyi an amount o f EUR 5,422.50 as 
a partial reimbursement of her arbitration costs.   

3. Botaş Spor Kulubü shall pay Ms. Dalma Ivanyi an amount o f EUR 7,463.00 as 
a contribution to her legal fees and expenses.  

4. Any other or further-reaching requests for relie f are dismissed.  

 

Geneva, seat of the arbitration, 16 July 2014 
 

 

 

 

Quentin Byrne-Sutton 
(Arbitrator) 

 


