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1. The Parties  

1.1 The Claimant 

1. The Claimant is a professional basketball coach from Italy. 

1.2 The Respondent 

2. The Respondent is a professional basketball club based in Italy. 

2. The Arbitrator 

3. On 10 April 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the “BAT”) appointed Mr. Raj Parker as arbitrator (the “Arbitrator”) pursuant to 

Article 8.1 of the Rules of the Basketball Arbitral Tribunal (the "BAT Rules"). Neither of 

the Parties has raised objections to the Arbitrator’s appointment or to his declaration of 

independence.  

3. Facts and Proceedings 

3.1 Background Facts 

4. On 16 January 2013, the Claimant and the Respondent entered into a contract under 

which the Claimant was to act as coach for the Respondent during the remainder of the 

2012/2013 season and during the 2013/2014 season (the “Contract”). The Contract 

contains, among others, the following provisions: 
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(i) under clause 2, the Respondent could terminate the Contract for the second 

season “by sending written notice by registered letter, no later than fifteen (15) 

days from the last game played in the season 2012/2013”; 

(ii) under clause 3, the salary was EUR 50,000.00 net for the remainder of the 

2012/2013 season, payable in five instalments of EUR 10,000.00 payable by 

the tenth day of each month between February and June 2013 (inclusive), and 

EUR 100,000.00 net for the 2013/2014 season, payable in ten instalments of 

EUR 10,000.00 payable by the tenth day of each month between September 

2013 and June 2014 (inclusive); 

(iii) under clause 4.a., the Claimant was entitled to performance bonuses in 

connection with the 2012/2013 season, including a EUR 20,000.00 bonus for 

“salvation” (i.e., avoiding relegation); 

(iv) under clause 8, the Respondent could revoke the Claimant’s mandate as 

coach, although all fees would remain payable to the Claimant and the 

Claimant would need to remain at the Respondent’s disposal for the duration 

of the Contract; and 

(v) according to a clause at the foot of the Contract which does not have a 

number (the “Dispute Resolution Clause”): 

“[a]ny disputes arising or relating to the present contract shall be 
submitted to the Basketball Arbitral Tribunal (BAT) in Geneva, 
Switzerland and shall be resolved definitely in accordance with 
the BAT Arbitration Rules by a single arbitrator appointed by the 
BAT President. The seat of the arbitration shall be Geneva, 
Switzerland. The arbitration shall be governed by Chapter 12 of 
the Swiss Act on Private International Law, irrespective of the 
parties’ domicile. The language of the arbitration shall be English. 
The arbitrator shall decide the dispute ex aequo et bono.” 
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3.2 The Proceedings before the BAT  

5. The Claimants filed the Request for Arbitration on 17 March 2014, having paid the non-

reimbursable handling fee of EUR 2,000.00 on 18 December 2013.  

6. The Advance on Costs was fixed at EUR 9,000.00 payable by the Claimant (EUR 

4,500.00, paid on 30 April 2014) and the Respondent (EUR 4,500.00, paid on 2 May 

2014 (five days after the deadline)). 

7. The Respondent filed its Answer to the Request for Arbitration, in compliance with the 

set deadline, on 6 May 2014. 

8. The Arbitrator issued three procedural orders in which he asked substantive questions 

of the Parties. The dates of those orders and the responses to them were as follows: 

(i) a procedural order dated 26 May 2014 (the “First Procedural Order”). The 

Claimant provided his responses, in compliance with the set deadline, on 

9 June 2014 and the Respondent provided its response, in compliance with 

the set deadline, on 10 June 2014; 

(ii) a procedural order dated 17 June 2014 (the “Second Procedural Order”). The 

Claimant provided his response, one day after the set deadline, on 26 June 

2014; and 

(iii) a procedural order dated 21 July 2014 (the “Third Procedural Order”). The 

Claimant provided his response, in compliance with the set deadline, on 30 

July 2014 and the Respondent provided its response, in compliance with the 

set deadline, on 4 August 2014. 

9. On 25 August 2014, the BAT Secretariat informed the parties that the exchange of 
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documents was complete, and requested that they submit detailed accounts of their 

costs. Both Parties submitted accounts of their costs, neither of which were at all 

detailed, in compliance with the set deadline of 1 September 2014. Neither Party took 

up the opportunity to comment on the other Party’s account of costs. 

4. The Positions of the Parties 

4.1 The Claimant’s Position 

10. The Claimant submits that: 

(i) the Respondent paid the salary owed to him for the 2012/2013 season (see 

paragraph 4(ii) above) but not the bonus for “salvation” (see paragraph 4(iii) 

above) which was owed because the team was not relegated in the 2012/2013 

season; 

(ii) in early July 2013 the Respondent, without any notice to the Claimant, 

appointed a new head coach, Mr. Frank Vitucci; 

(iii) the Claimant and his agent attempted to resolve matters with the Respondent 

but this was not successful. On 18 November 2013 the Claimant notified the 

Respondent that he was terminating the Contract “due to serious breach and 

gross negligence of the [Respondent]”, and demanded payment of the amount 

owing for the 2012/2013 season (i.e. the salvation bonus) and “compensation 

for all damages for the season 2013/2014”; and 

(iv) on 11 December 2014 the Claimant signed a contract to act as head coach for 

another team (Guerino Vanoli Basket srl, Cremona (“Guerino Vanoli”)). Under 
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the Claimant’s new contract he would receive a gross salary of EUR 

45,000.00 for the 2013/2014 season, equal to a net amount of EUR 

28,611.32; 

(v) the Respondent never sent a notice terminating the Contract for the 

2013/2014 season, which it was entitled to under clause 2 of the Contract (see 

paragraph 4(i) above), or even exercised its option under clause 8 of the 

Contract to remove the Claimant from coaching duties while continuing to pay 

him (see paragraph 4(iv) above); 

(vi) the Respondent’s actions and the circumstances above amount to breaches of 

the Contract, and the Claimant is entitled to compensation for the losses 

resulting directly from those breaches (although any amounts that the 

Claimant earns “or might earn by exercising reasonable care” during the 

remaining term of the relevant contract must be deducted from such 

compensation); and 

(vii) the Claimant is therefore entitled to compensation in the amount of 

EUR 71,388.68 (being the amount owed under the Contract minus the 

EUR 28,611.32 the Claimant received from other employment during the term 

of the Contract). 

11. In his request for relief, the Claimant asks that the Arbitrator: 

(i) in relation to the 2012/2013 season: 

(A) declare the Respondent to be in default in relation to payments owed 

under the Contract (i.e. the salvation bonus); and 

(B) order the Respondent to pay the Claimant EUR 20,000.00 plus interest 
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at 5% per annum from the date that the salvation bonus was due; and 

(ii) in relation to the 2013/2014 season: 

(A) declare the Respondent to be in “gross and serious breach” of the 

Contract in relation to the salary payments owed and also for having 

hired another coach;  

(B) declare that in those circumstances the Claimant terminated the 

Contract rightfully and is entitled to compensation for all of his resulting 

financial loss; 

(C) order the Respondent to pay the Claimant EUR 71,388.68 plus interest 

at 5% per annum; and 

(D) order the Respondent to pay the Claimant all of his legal fees and the 

expenses of these proceedings. 

4.2 The Respondent's Position 

12. The Respondent submits that: 

(i) the Respondent did not use its termination right under clause 2 of the Contract 

because the Contract was terminated by mutual, oral agreement; 

(ii) the Claimant is acting in bad faith, which is demonstrated by: 

(A) his agreement to a mutual termination which he has now reneged on; 

and 
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(B) his assertion that under his contract with Guerino Vanoli he would be 

paid a net amount of EUR 28,611.32, which “seems a ‘partial’ truth (in 

fact, the contract attached to the Request for Arbitration is only the 

‘League Contract’)”; and 

(iii) in the circumstances, the Claimant’s claims should be rejected in their entirety. 

13. The Respondent also requested a hearing at which it proposed to examine the general 

manager of Guerino Vanoli on the subject of whether the “league contract” submitted 

with the Request for Arbitration was really the only contract between the Claimant and 

Guerino Vanoli. For the reasons set out at paragraphs 39 to 41 below, the Arbitrator 

has decided not to convene a hearing in these proceedings. 

4.3 The Parties’ Further Submissions 

4.3.1 The First Procedural Order 

14. In the First Procedural Order, the Arbitrator asked the Claimant: 

(i) to comment on the Respondent’s allegation that the Contract was terminated 

by mutual agreement; 

(ii) noting that the Arbitrator understands that it is normal to enter into another 

contract in addition to a “league contract” of the type included with the 

Request for Arbitration, to state whether the Claimant had entered into any 

contract with Guerino Vanoli other than the league contract and, if so, to 

provide a copy of such other contract; 

(iii) if he had not entered into any other contract with Guerino Vanoli, to explain 
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why; 

(iv) to state where on the league contract it was indicated that his salary of EUR 

45,000.00 was gross and he would receive only EUR 28,611.32, and why he 

would receive only the lower amount; and 

(v) to confirm whether he expected to receive any payment in connection with his 

employment by Guerino Vanoli Basket srl in addition to the EUR 45,500.00 

referred to in the league contract. 

15. The Claimant answered that: 

(i) the Contract was not terminated by mutual agreement and the Respondent’s 

contention to that effect is false and without proof. There were negotiations 

between the Claimant and the Respondent in July 2013 before the 

Respondent hired another coach (including two meetings in person), but these 

discussions were never resolved and they did not end in an agreement to 

terminate the Contract; 

(ii) the Claimant had not entered into any other contract with Guerino Vanoli (and 

the Claimant provided a very brief statement signed on behalf of Guerino 

Vanoli confirming this); 

(iii) the reasons that the Claimant and Guerino Vanoli did not enter another 

contract were: 

(A) the brevity of their relationship (11 December 2013 until the end of the 

season); and 

(B) the Italian league’s rules concerning the form and content of such 
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contracts and their registration with the league, and prohibiting clubs 

from entering into contracts which do not comply with such 

requirements; and 

(iv) the league contract expressly stipulates that the relevant amounts are gross 

amounts, which is demonstrated when the relevant provisions are translated 

from Italian into English (which they had not been translated when submitted 

initially). 

16. In the First Procedural Order, the Arbitrator asked the Respondent to explain the 

circumstances in which the Contract was terminated by mutual agreement, to state 

whether there was any documentary evidence at all of the agreement to terminate and, 

if there was, to provide a copy of it. 

17. The Respondent answered that the Contract’s termination was not formalised in writing 

but it is evident from the Parties’ conduct. In particular: 

(i) the fact that the Respondent did not rely on its termination right while it was 

able to but nevertheless hired a new coach indicates that the termination must 

have been by mutual agreement; and 

(ii) there was a delay of several months between the hiring of the new coach and 

the Claimant’s termination letter, and that delay indicates that the Claimant’s 

position now is not genuine. 

The Respondent reiterated its assertion that the Claimant’s submissions in relation to 

his contract with Guerino Vanoli are dishonest, and also repeated its request for a 

hearing at which it could examine Guerino Vanoli’s general manager. 

4.3.2 The Second Procedural Order 
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18. In the Second Procedural Order, the Arbitrator asked the Claimant to: 

(i) state his views on the necessity of a hearing and on whether the general 

manager of Guerino Vanoli would be prepared to appear at such a hearing 

and give evidence; and 

(ii) provide written evidence, in the form of itemised bank statements, of all 

payments received from Guerino Vanoli since 1 December 2013. 

19. In response, the Claimant: 

(i) submitted that a hearing was not necessary. The Claimant’s submissions in 

relation to the Guerino Vanoli contract were clear and the Respondent had 

said it did not consider those submissions credible. A hearing would only delay 

the conclusion of these proceedings. Nevertheless, the Claimant said that the 

general manager of Guerino Vanoli was willing to confirm in person what has 

already been submitted in writing; and 

(ii) provided bank statements for an account in his name with Banco Monte Dei 

Paschi di Siena S.p.A. which appear to cover the period from 27 September 

2014 until 7 June 2014. The bank statements appear to show payments to the 

Claimant from Guerino Vanoli between 17 January 2014 and 9 May 2014 in a 

total amount of EUR 22,109.75. The Claimant submitted that EUR 2,067.75 of 

that amount was a reimbursement of expenses, and that the remainder was 

salary. He also submitted that the remainder of the salary was due to be paid 

“in the next days”. 

4.3.3 The Third Procedural Order 

20. In the Third Procedural Order, the Arbitrator asked the Claimant to confirm whether he 
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had then received all amounts due under his contract with Guerino Vanoli and to 

provide evidence of all such payments. 

21. In response, the Claimant confirmed that he had now received payment of all amounts 

due under the contract with Guerino Vanoli and provided copies of bank statements for 

the same account as is referred to at paragraph 19(ii) above which show payments 

from Guerino Vanoli in the amounts of EUR 3,878.00 (18 June 2014) and EUR 

5,111.73 (29 July 2014). 

22. In the Third Procedural Order, the Arbitrator asked the Respondent what facts and 

matters it relied on to support its repeated assertion that there must be another contract 

between Guerino Vanoli and the Claimant, in addition to the league contract. 

23. In response, the Respondent: 

(i) referred to the Arbitrator’s statement in the First Procedural Order that he 

understood that it is normal to enter into another contract in addition to a 

league contract; 

(ii) referred to the fact that these proceedings relate to just such a contract; 

(iii) noted that the amount to be paid to the Claimant each month under his league 

contract with Guerino Vanoli was less than half that which he had agreed to 

under the Contract; 

(iv) noted that the amount agreed in the Claimant’s league contract with Guerino 

Vanoli was similar to the amount in his previous league contract with the 

Respondent (the former being EUR 45,000.00 gross and the latter being EUR 

50,000.00 gross);  
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(v) noted that the Contract, like the Claimant’s contract with Guerino Vanoli, had 

been entered into mid-season and so that in itself was no reason for having 

only a league contract and a significantly reduced salary; and 

(vi) submitted that, in light of the above matters, the Arbitrator should deduce that, 

in addition to a league contract, the Claimant has a “general contract” with 

Guerino Vanoli “for an amount approximately equal to the one established in 

the [Contract] (in particular for an amount corresponding to the same 

percentage of difference between the General Agreement and League 

Contract subscribed with the Respondent”. 

5. Jurisdiction 

24. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA). 

25. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

26. The Arbitrator notes that the dispute referred to him is clearly of a financial nature and 

is thus arbitrable within the meaning of Article 177(1) PILA.1 

27. The existence of a valid arbitration agreement is to be examined in light of Article 178 

PILA, which reads as follows: 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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"1     The arbitration agreement must be made in writing, by telegram, 
telex, telecopier or any other means of communication which permits it to be 
evidenced by a text. 

2      Furthermore, an arbitration agreement is valid if it conforms either to 
the law chosen by the parties, or to the law governing the subject-matter of 
the dispute, in particular the main contract, or to Swiss law. 

3   The validity of an arbitration agreement may not be contested on the 
grounds that the principal contract is invalid or that the arbitration agreement 
concerns a dispute which has not yet arisen." 

28. The Dispute Resolution Clause is an arbitration clause in favour of the BAT. It reads as 

follows: 

“[a]ny disputes arising or relating to the present contract shall be submitted to 
the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be 
resolved definitely in accordance with the BAT Arbitration Rules by a single 
arbitrator appointed by the BAT President. The seat of the arbitration shall be 
Geneva, Switzerland. The arbitration shall be governed by Chapter 12 of the 
Swiss Act on Private International Law, irrespective of the parties’ domicile. 
The language of the arbitration shall be English. The arbitrator shall decide 
the dispute ex aequo et bono.”  

29. The Contract is in written form and thus the arbitration clause fulfils the formal 

requirements of Article 178(1) PILA. With respect to substantive validity, the Arbitrator 

considers that there is no indication in the file that could cast doubt on the validity of the 

arbitration agreement under Swiss law (referred to by Article 178(2) of the PILA). In 

particular, the wording “[a]ny disputes arising or relating to the present contract” in the 

Dispute Resolution Clause clearly covers the present dispute. In addition, the Parties 

did not object to the jurisdiction of BAT. 

30. For the above reasons, the Arbitrator has jurisdiction to adjudicate the Claimant’s 

claim. 
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6. Discussion 

6.1 Applicable Law – ex aequo et bono 

31. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the arbitrators to decide “en équité”, as opposed to a decision according 

to the rule of law referred to in Article 187(1). Article 187(2) PILA is generally translated 

into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

32. Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

33. The Dispute Resolution Clause states that “[t]he arbitrator… shall decide the dispute ex 

aequo et bono”.  

34. In light of the above, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

35. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 
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Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat),3 under which 

Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit :  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”4 

36. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case”.5  

37. This is confirmed by Article 15.1 of the BAT Rules in fine according to which the 

arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

38. In light of the foregoing matters, the Arbitrator makes the following findings. 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 
PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3  P.A. KARRER, Basler Kommentar, No. 289 ad Art. 187 PILA. 
4  JdT 1981 III, p. 93 (free translation). 
5  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626. 
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6.2 Findings   

6.2.1 There is no need for a hearing in this case 

39. The Claimant submits that he has only a league contract with Guerino Vanoli and that 

the EUR 28,611.32 he was entitled to under that contract is all he earned for his 

employment with Guerino Vanoli during the 2013/2014 season; meanwhile the 

Respondent submits that this cannot be true and the Claimant must have entered into 

a general contract with Guerino Vanoli under which he was paid substantially more. 

The Respondent has repeatedly requested a hearing at which it proposed to examine 

the general manager of Guerino Vanoli in relation to this issue.  

40. The Arbitrator notes that while the Parties’ submissions in relation to the Claimant’s 

contractual relations with Guerino Vanoli are opposite to one another, their respective 

positions are clear. The Arbitrator considers that those respective positions are unlikely 

to be made clearer by seeing the general manager of Guerino Vanoli questioned in 

person. Also, and as explained at paragraph 57 below, the Arbitrator does not consider 

it necessary for him to decide which of these conflicting positions he accepts. 

41. Accordingly, the Arbitrator finds that it is not necessary to convene a hearing for the 

purpose of assessing the questioning in person of the general manager of Guerino 

Vanoli. 

6.2.2 The Contract was not terminated by mutual con sent 

42. The Respondent submits that the Claimant agreed to the termination of the Contract, 

although that agreement was never formalised in writing; meanwhile the Claimant 

denies this.  



 

 

 

 

 

 

 

Arbitral Award  18/26 
BAT 0542/14  

43. The Respondent’s submissions in support of this contention are very limited indeed, 

and they essentially amount to a bald statement in the Answer that the Contract “was 

mutually terminated” and the response to the First Procedural Order (see paragraph 17 

above). 

44. The Arbitrator notes that the Respondent’s right under clause 2 of the Contract to 

terminate the Contract after the 2012/2013 season could not be exercised later than 

fifteen days after the last game of that season. According to the Request for Arbitration, 

that game was on 5 May 2013, and so the contractual right to terminate would have 

expired by July. The Claimant admits to having discussed the Contract with the 

Respondent in July, and the Respondent has not given any indication when the alleged 

agreement to terminate happened. In the circumstances, the Arbitrator finds that any 

discussions between the Parties about possible termination of the Contract took place 

after the Respondent’s contractual right to terminate it had expired, and so the 

Respondent’s right under clause 2 of the Contract is not relevant to the determination 

of these proceedings. 

45. The Arbitrator considers it unlikely that a club would effect a transaction as important 

as the termination of its head coach’s contract, if that termination was done properly 

and in accordance with the parties’ respective rights, without any documentation at all 

however informal it might be.  

46. The Arbitrator also considers it unlikely that a coach would consent to the termination 

of his contract, as late in the year as the first part of July, in circumstances where his 

club had no contractual right to terminate, and without demanding any compensation or 

consideration. 

47. In light of the above findings and observations, the Arbitrator finds that the Contract 

was not terminated by mutual consent. 
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6.2.3 The Respondent breached the Contract and the Claimant was entitled to 

terminate it and claim compensation 

48. The Respondent has not disputed the Claimant’s allegation that the Respondent was 

required to pay the Claimant a bonus of EUR 20,000.00 net but has not done so. 

Accordingly, the Arbitrator finds that the Respondent must pay that bonus to the 

Claimant. The Arbitrator notes that the Claimant has not made a submission as to 

when, according to the Contract, the bonus became due for payment. In the 

circumstances, the Arbitrator finds that the bonus became due for payment on 5 May 

2013, being the day of the last game the team played in the 2012/2013 season. 

49. It is not in dispute that: 

(i) the Respondent appointed another coach in July 2013; 

(ii) the Respondent did not purport to exercise its right under clause 8 of the 

Contract to revoke the Claimant’s mandate as coach while continuing to pay 

his salary; and 

(iii) the Respondent has not paid the Claimant any of the salary owed for the 

2013/2014 season. 

50. In light of the matters referred to at paragraph 49 above, the Arbitrator finds that the 

Respondent has committed serious breaches of the Contract and in all the 

circumstances the Claimant was justified in writing to the Respondent on 18 November 

2013 purporting to terminate the Contract. The Arbitrator finds that that termination was 

effective on that date.  

51. The Contract is not referred to expressly as a “no cut” contract. The Arbitrator notes, 

however, that: 
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(i) the Contract contains an express and apparently limited provision (clause 2) 

for circumstances in which the Respondent was entitled to terminate the 

Contract without cause; and 

(ii) the Contract contains another provision (clause 8) permitting the Respondent 

to remove the Claimant from his duties as coach, while requiring the 

Respondent to continue paying the Claimant’s salary and requiring the 

Claimant to keep himself available for work. 

52. The Arbitrator considers that the provisions referred to at paragraph 51 above indicate 

that the Parties agreed that the Claimant’s position (although not his right to act as 

coach) and salary were effectively guaranteed. The Arbitrator finds that in 

circumstances where, as here, the Contract has been terminated because of the 

Respondent’s breach of its terms, the Claimant is entitled to receive as compensation 

his remaining salary under the Contract. The remaining salary under the Contract is 

EUR 100,000.00 net and, subject to what is said below, that is the amount which the 

Respondent would in principle be required to pay to the Claimant. The Arbitrator finds 

that in the circumstances of this case such compensation became due in full on the day 

that the Claimant notified the Respondent of his termination of the contract, i.e. on 

18 November 2013. 

53. However, and as the Claimant accepts, the Arbitrator finds that that right to 

compensation is subject to a duty on the Claimant to make reasonable efforts to 

mitigate his loss by seeking appropriate employment during the remainder of the term 

of the Contract. 

6.2.4 The Claimant has not taken reasonable steps t o mitigate his losses 

54. The Claimant has submitted that the only contract he has with Guerino Vanoli is a 
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league contract, under which he was entitled to (and has received) a net salary of 

EUR 28,611.32. 

55. The Respondent submits that that situation is not credible, and at least implies that the 

Claimant must have another contract (i.e. a general contract) with Guerino Vanoli, for a 

salary more commensurate with that which he received from the Respondent (see the 

Respondent’s response to the Third Procedural Order (paragraph 23 above)). 

Meanwhile, the Claimant insists that he has received only the amounts prescribed 

under the league contract with Guerino Vanoli, and submits that this reflects the brevity 

of his relationship with that club and his and the club’s desire to comply with certain 

rules of the Italian league.  

56. Having considered the Parties’ submissions on this issue, the Arbitrator makes the 

following observations: 

(i) the Claimant’s argument that the brevity of the Guerino Vanoli contract 

explains its relatively low value and the lack of a general contract is not 

convincing. A relatively short term (which nevertheless makes up a substantial 

part of a season) is no reason for a coach to accept a very significantly 

reduced salary, pro rata, or to go without the more detailed and customary 

terms and conditions of a general contract; and 

(ii) the Arbitrator is not persuaded from the Claimant’s submissions that the rules 

of the Italian league to which the Claimant refers necessarily prohibit clubs 

and coaches (or, for that matter, players) from entering into general contracts 

if they also enter into league contracts which are compliant with the rules. 

57. The Parties’ submissions are directly contradictory, and the Arbitrator’s decision in this 

regard would be a finely balanced one. However, the Arbitrator has concluded that it is 

not necessary, for the purposes of these proceedings, for him to decide whether he 
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accepts the Claimant’s submissions or the Respondent’s. That is because the question 

that the Arbitrator must answer is not whether the Claimant has a general contract with 

Guerino Vanoli, but whether the Claimant has taken reasonable steps to mitigate his 

losses.  

58. The Arbitrator notes that: 

(i) the Claimant has submitted no credible explanation for his willingness to 

accept a very significantly lower salary from Guerino Vanoli in the 2013/2014 

season than he had previously been able to negotiate; and 

(ii)  neither has the Claimant submitted any evidence to suggest that he attempted 

to obtain a higher salary than that which is stipulated in his league contract 

with Guerino Vanoli or that he made efforts or efforts were made on his behalf 

to obtain a higher salary at any other clubs. 

59. The Arbitrator considers that a Claimant who purports to have taken steps to mitigate 

his losses and has done so by accepting a significantly reduced salary needs to be 

able to show that reasonable efforts were made by him or on his behalf to obtain a 

salary broadly commensurate with the salary which he has lost and for which he seeks 

compensation. No evidence of such efforts has been submitted, and so the Arbitrator 

finds – notwithstanding that the Arbitrator recognises that it may be more difficult for 

coaches to find alternative employment than for players – that the Claimant has not 

taken reasonable steps to mitigate his losses. In the circumstances, the Arbitrator must 

decide how to account for this failure to mitigate in calculating the compensation, if any, 

that the Respondent must pay to the Claimant for the 2013/2014 season. 

6.2.5 Compensation for the 2013/2014 season 

60. The Claimant has signed a contract (with Guerino Vanoli) after the start of a season, 
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having been replaced by his former club (albeit in circumstances which amount to a 

breach of contract on the former club’s part), and having been forced to terminate his 

contract with that club and seek other employment. The Arbitrator considers that any 

coach in such a position would be likely to be forced to accept a salary lower than he 

had previously contracted for. Accordingly, the Arbitrator finds that, even if the Claimant 

had taken reasonable steps to mitigate his losses and had been successful in doing so, 

he would have obtained a contract for the 2013/2014 season which was worth less 

than the EUR 100,000.00 net which he had previously contracted for. 

61. The Arbitrator considers that it would be reasonable to expect the salary the Claimant 

could have obtained for the 2013/2014 season would have been reduced by as much 

as 40%. Accordingly, and using the salary that the Claimant had previously negotiated 

for that season as a guide, the Arbitrator finds that, had the Claimant taken reasonable 

steps to mitigate his losses, and had he been successful in doing so, he could have 

expected to obtain a net salary for the 2013/2014 season of EUR 60,000.00. 

62. The Arbitrator considers that the approach to calculation of compensation in these 

circumstances which is consistent with his ex aequo et bono jurisdiction is to calculate 

the Claimant’s compensation as if he had taken reasonable steps to mitigate his losses 

and had been successful in doing so, i.e. as if he had obtained a net salary for the 

2013/2014 season of EUR 60,000.00. 

63. Accordingly, and acting ex aequo et bono, the Arbitrator finds that the Respondent 

must pay the Claimant EUR 40,000.00 net as compensation for the 2013/2014 season, 

representing the salary to which he was entitled under the Contract minus the salary 

which he is for these purposes deemed to have obtained in mitigation of his losses. 
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6.2.6 Interest 

64. The Claimant has requested interest at five per cent per year on the salvation bonus, 

from the date that it became due for payment, and also interest at five per cent per year 

on the compensation for the 2013/2014 season (although the Claimant has not stated 

from when interest on the latter amount should run). Although the Contract does not 

provide for the payment of default interest, this is a generally accepted principle 

embodied in most legal systems. Indeed, payment of interest is a customary and 

necessary compensation for late payment, and the Arbitrator considers that there is no 

reason why the Claimant should not be awarded interest in this case. Also, according 

to BAT jurisprudence, default interest can be awarded even if the underlying 

agreement does not explicitly provide for an obligation to pay interest. The Arbitrator 

further considers, in line with the jurisprudence of the BAT, that five per cent per year is 

a reasonable rate of interest and that such rate should be applied from the date that the 

outstanding amounts became due and payable in accordance with the terms of the 

Contract. The Arbitrator therefore awards interest to the Claimant on the sum of 

EUR 20,000.00 at five per cent per year from 6 May 2013, and on the sum of 

EUR 40,000.00 at five per cent per year from 19 November 2013. 

7. Costs 

65. Article 17.2 of the BAT Rules provides that the final amount of the costs of the 

arbitration shall be determined by the BAT President and may either be included in the 

award or communicated to the Parties separately. Furthermore, Article 17.3 of the BAT 

Rules provides that the award shall grant the prevailing party a contribution towards its 

reasonable legal fees and expenses incurred in connection with the proceedings. 

66. On 21 October 2014, considering that, pursuant to Article 17.2 of the BAT Rules, “the 

BAT President shall determine the final amount of the costs of the arbitration which 
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shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised, the BAT President determined the arbitration costs in the present matter at  

EUR 9,000.00. 

67. The Arbitrator notes that the Claimant has been in the most part successful in his 

claim. Thus, the Arbitrator decides that, in application of Article 17.3 of the BAT Rules 

and in light of the circumstances of the case, the Respondent shall bear the costs of 

the arbitration. Accordingly, the Arbitrator decides that the Respondent shall pay 

EUR 4,500.00 to the Claimant as reimbursement of the arbitration costs advanced by 

him.  

68. The Claimant has claimed EUR 8,516.00 plus “4% Cassa Avvocati and 22% VAT” in 

legal fees and expenses (including the non-reimbursable fee of EUR 2,000.00). Fees 

and expenses in this amount are in excess of the maximum amount permitted for a 

claim in which the amount in dispute was EUR 91,388.00; the maximum amount 

available (under Article 17.4 of the BAT Rules) is EUR 7,500.00. The Arbitrator also 

notes that, although several rounds of submissions were required, no detailed account 

of costs was provided to justify the exact amounts requested. In the circumstances, the 

Arbitrator finds that the Respondent must pay the Claimant EUR 7,500.00 in respect of 

his legal fees and expenses, including the non-reimbursable fee. 
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8. AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. S.S. Felice Scandone Avellino s.p.a. is ordered to pay to Mr. Cesare 
Pancotto EUR 20,000.00 in respect of an unpaid perf ormance bonus, plus 
interest at 5% per annum from 6 May 2013. 

2. S.S. Felice Scandone Avellino s.p.a. is ordered to pay to Mr. Cesare 
Pancotto EUR 40,000.00 in respect of unpaid salary,  plus interest at 5% per 
annum from 19 November 2013. 

3. S.S. Felice Scandone Avellino s.p.a. is ordered to pay to Mr. Cesare 
Pancotto EUR 4,500.00 as reimbursement of the advan ce on BAT costs.  

4. S.S. Felice Scandone Avellino s.p.a. is ordered to pay to Mr. Cesare 
Pancotto EUR 7,500.00 in respect of his legal fees and expenses.  

5. Any other or further-reaching requests for relie f are dismissed. 

Geneva, seat of the arbitration, 24 October 2014 

 

Raj Parker 

(Arbitrator) 

 


