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1. The Parties 

1.1. The Claimant 

1. Bill A. Duffy International Inc. (hereinafter the “Agency”) is a basketball agency with 

offices in Redondo Beach, USA.  

1.2. The Respondent 

2. Mr. Justin Doellmann (hereinafter the “Player”) is an American professional basketball 

player.  

2. The Arbitrator 

3. On 10 April 2014, the President of the Basketball Arbitral Tribunal (the "BAT"), 

Prof. Richard H. McLaren, appointed Dr. Stephan Netzle as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Arbitration Rules of the BAT (hereinafter the 

"BAT Rules"). Neither of the parties has raised any objections to the appointment of the 

Arbitrator nor to his declaration of independence. 

3. Facts and Proceedings 

3.1. Summary of the Dispute  

4. On 8 September 2010, the Agency and the Player entered into an agreement, by which 

the Agency undertook to “represent Player in conducting individual contract and com-

pensation negotiations for the performance of the Player’s services as a professional 

basketball player in any league outside of the US National Basketball Association” 

(hereinafter the “Agency Agreement”). 
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5. According to clause 3 (“Term”), “[t]he Term of this Agreement shall begin on the date 

hereof and shall continue in effect for a period of two (2) years. Either party may give 

notice prior to the expiration of the Term that they do not wish to renew. If no such no-

tice is given, the parties agree that the Term shall be extended for additional two (2) 

year periods (each a Renewal Period).” 

6. According to clause 2 (“Compensation for Services”), the Agency was entitled to a 

compensation for its services “by payment directly from the professional Basketball 

Club” by an amount equal to ten percent (10%) of the total compensation payable to 

the Player. “Should the Club not pay the Agent then the Player will be responsible to 

compensate the Agent 10% of the total compensation received by the Player from the 

professional basketball team.”  

7. On 27 June 2012, the Player signed a player contract with Valencia Basket Club S.A.D. 

(hereinafter “Valencia S.A.D.”) for the 2012/2013 season, which contained also an ex-

tension clause for the 2013/2014 season (hereinafter the “First Valencia Contract”). 

8. Also on 27 June 2012, the Agency and Valencia S.A.D. signed an agreement on the 

compensation for the Agency’s services related to the First Valencia Contract (the 

Agency’s compensation is hereinafter referred to as the “Agent Fee”). 

9. On 18 March 2013, the Player sent a letter to the Agency by which he declared that he 

terminated the Agency Agreement and did no longer wish to retain the Agency (herein-

after the “Termination Letter”). 

10. On 17 May 2013, the Player and Valencia S.A.D. signed a new player contract for the 

2013/2014 season (hereinafter the “Second Valencia Contract”) instead of renewing 

the First Valencia Contract. The Second Valencia Contract contained an extension 

clause for the 2014/2015 season. It also stipulated a higher Player salary for the 
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2013/2014 season compared to the salary which would have been paid if the First Va-

lencia Contract would have been extended. 

11. On 23 June 2014, the Player exercised his option to terminate the Second Valencia 

Contract and joined the basketball club Regal FC Barcelona (hereinafter “FC Barcelo-

na”) for the 2014/2015 season.  

12. The Agency now claims Agent Fees relating to the Second Valencia Contract with Va-

lencia S.A.D. for the 2013/214 season as well as for the Player’s contract with FC Bar-

celona for the 2014/2015 season. 

3.2. The Proceedings before the BAT  

13. On 11 March 2014, the Agency filed a Request for Arbitration in accordance with the 

BAT Rules and paid the amount of EUR 2,000.00 as non-reimbursable handling fee.  

14. By letter of 17 April 2014, the BAT Secretariat informed the Parties that the Arbitrator 

had been appointed and that the deadline of 8 May 2014 was fixed for the Player to file 

his answer to the Request for Arbitration in accordance with Article 11.2 of the BAT 

Rules (hereinafter the “Answer”). The BAT Secretariat also requested the Parties to 

pay the following amounts as an Advance on Costs by no later than 30 April 2014: 

“Claimant (Bill A. Duffy International Inc.)  EUR 4,500 
Respondent (Mr Justin Doellman) EUR 4,500” 
 
 

15. On 16 June 2014, the BAT Secretariat informed the Parties that the full amount of the 

Advance on Costs had been received and that the Player had submitted his Answer 

consisting of two separate submissions dated 6 and 7 May 2014. 

16. On 3 July 2014, the Agency provided its Response to the Player’s Answer. 
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17. On 17 July 2014, the Player replied to the Agency’s submission of 3 July 2014 and also 

submitted the Second Valencia Contract. 

18. By Procedural Order of 6 August 2014, the Parties were informed that the Arbitrator 

had decided to close the exchange of documents. 

19. On 8 August 2014, the Agency submitted an unsolicited reply to the Player’s submis-

sion of 17 July 2014 and requested the Arbitrator to order the Player to produce the 

Player’s contract with FC Barcelona for the 2014/2015 season. By unsolicited letter 

dated 15 August 2013, the Player responded that he had not signed an agreement with 

FC Barcelona. 

20. The Parties did not request the BAT to hold a hearing. The Arbitrator therefore decided 

in accordance with Article 13.1 of the BAT Rules not to hold a hearing and to deliver 

the award on the basis of the written submissions available. 

4. The Positions of the Parties 

4.1. The Agency’s Position 

21. The Agency’s position is essentially that: 

a) The original term of the Agency Agreement of 8 September 2010 was two 

years. Unless notice of termination was given prior to 7 September 2012, the 

Agency Agreement was extended for additional two years, i.e. until 7 Septem-

ber 2014. 

b) The Player did not give notice to terminate the Agency Agreement prior to 7 

September 2012. Therefore, the Agency Agreement continued for another two 

years.  
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c) The Player’s Termination Letter dates of 18 March 2013. However, the Player 

was not entitled to terminate the Agency Agreement with immediate effect. In 

particular, the Agency was not in breach of the Agency Agreement and the re-

spective allegations in the Player’s Answer and later submissions are unfound-

ed. The termination became effective only upon expiration of the extended con-

tractual term which means that the Agency Agreement will expire on 8 Septem-

ber 2014 only. 

d) Valencia S.A.D., the Player and the Agency signed the First Valencia Contract, 

with an option for the club to extend the agreement to the 2013/2014 season. 

That option was not exercised, but, on 17 May 2013, the Player and Valencia 

S.A.D. signed the Second Valencia Contract instead. This contract provides for 

a compensation of USD 600,000 for the 2013/2014 season instead of 

USD 450,000 as provided by the First Valencia Contract for the same season. 

In addition, the Player received another USD 40,000 “for the modification of 

contract conditions” which increases the relevant amount of compensation for 

the 2013/2014 season to USD 640,000.00. 

e) On 23 June 2014, the Player opted out of the Second Valencia Contract and 

entered into an agreement with FC Barcelona. This agreement falls also within 

the scope of the Agency Agreement. 

f) According to Clause 2 of the Agency Agreement, the Agency is entitled to an 

Agent Fee of 10% of the total compensation payable to the Player by a profes-

sional basketball club in any professional league. 

g) According to Clause 3 of the Agency Agreement, the Agent Fee shall be paid 

by the clubs which contracted the Player. The Player shall, however, be re-

sponsible for the payment of the Agent Fee if a club fails to do so.  
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h) The Agency requested from Valencia S.A.D. the payment of the compensation 

for the 2013/2014 season, but the club did not react. That is why the Agency 

now requests payment from the Player.  

i) The total compensation owed to the Agency consists of USD 64,000.00 for the 

2013/2014 season, during which the Player played with Valencia S.A.D., and 

10% of the value of the contract concluded with the FC Barcelona. 

j) Regarding the inadmissibility of the renewal of the Agency Agreement under the 

FIBA Rules, as alleged by the Player in his Answer, the Agency notes that the 

Player refers to a later version of the Rule 157 of the FIBA Internal Regulations, 

Book III (hereinafter referred to ”the FIBA Internal Regulations”). The new rule 

was enacted only in November 2013 and cannot be applied retroactively. In-

stead, the prior version applies which did not stipulate a new written contract to 

renew the employment.  

22. In the Request for Arbitration, the Agency requests the following relief: 

“Claimant(s) request(s): 

1. 10% USD of the total contract for the 2013/2014 season 

2. 10% USD of the total contract for the 2014/2015 season” 

 

23. In its submission of 8 August 2014, the Agency restated its request for relief as follows: 

“Claimant is entitled to the following 

1. $64,000 in agency fees for the Valencia contract for season 2013/2014; 

2. 10% of the compensation payable to Respondent by FC Barcelona under his new 
contract with FC Barcelona. 

3. Costs in the amount of $6500 

4. Attorneys fees in the amount of $4387.50” 
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4.2. The Player’s Position 

24. The Player’s position is essentially that:  

a) The Player was entitled to terminate the Agency Agreement because of “severe 

violations” of contractual duties by the Agency. 

b) One of the duties of the Agency would have been to help the Player to collect 

his salary payments from the clubs for which he played:  

i. In the 2011/2012 season, the Player played with Meridiano Alicante, but 

received only half of the agreed salary. Despite several reminders, the 

Agency had not taken appropriate action to enforce the salary claim. 

The club then went bankrupt and the open amount of USD 90,000.00 

was never paid. 

ii. In the 2012/2013 season, the Player signed a player contract with Club 

Basquet Manresa S.A.D (hereinafter referred to “Manresa”). When the 

Player terminated the Manresa contract, the club still owed him USD 

60,000.00. The Agency did not help the Player in collecting this amount.  

c) Since the Agency did not provide any support in collecting the open salaries in 

the total amount of USD 150,000.00, the Player decided to change to another 

agent. The new agent immediately took the necessary steps (including arbitra-

tion with BAT) and managed to obtain the open amounts due by Manresa. 

d) Valencia S.A.D. is still obliged to pay the agent fee related to the First Valencia 

Contract which was negotiated with the help of the Agency and which amounts 

to USD 45,000.00. However, the Agency always refused to accept that amount 

when payment was offered by Valencia S.A.D. 
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e) Rule 157 of the FIBA Internal Regulations provides that the duration of an agent 

agreement shall not exceed two years and may be renewed only by a new writ-

ten contract. An automatic renewal of an agent agreement is not admissible. 

That is why the Agency Agreement expired already on 8 September 2012 and 

the Player’s termination letter of 18 March 2013 was only a safety measure if 

there was a different understanding of Rule 157 of the FIBA Internal Regula-

tions. 

25. In his Answer, the Player does not ask for a specific relief, but it is clear to the Arbitra-

tor that the Player requests the full dismissal of the claim. This is confirmed later by the 

submission of 17 July 2014, in which the Player states: 

“Pursuing to everything stated above, we believe that the REQUEST FOR RELIEF is 
without merit and unfounded, and we propose that BAT pass a decision by which it would 
be dismissed, and the claimant should be obliged to cover the respondent’s legal fees 
and expenses in total.” 

5. The Jurisdiction of the BAT 

26. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT arbi-

tration is governed by Chapter 12 of the Swiss Act on Private International Law (PILA).  

27. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the exist-

ence of a valid arbitration agreement between the parties.  

28. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA1. 

29. The jurisdiction of the BAT over the dispute results from the arbitration agreement con-

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523.  
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tained in clause 4 (Dispute Resolution) of the Agency Agreement, which reads as fol-

lows:  

“4. Dispute Resolution 

Any dispute arising from or related to the present contract shall be resolved by arbitration 
and shall be submitted to the FIBA Arbitral Tribunal (FAT) in Geneva, Switzerland and 
shall be resolved in accordance with the FAT Arbitration Rules by a single arbitrator ap-
pointed by the FAT President. The seat of the arbitration shall be Geneva, Switzerland. 
The arbitration shall be governed by Chapter 12 of the Swiss Act on Private International 
Law (PIL), irrespective of the parties’ domicile. The language of arbitration shall be Eng-
lish. Awards of the FAT can be appealed to the Court of Arbitration for Sport (CAS), Lau-
sanne, Switzerland. The parties expressly waive recourse to the Swiss Federal Tribunal 
against awards of FAT and against decisions of the Court of Arbitration for Sport (CAS) 
upon appeal, as provided by Article 192 of the Swiss Act on Private International Law. 
The arbitrator and the CAS on appeal shall decide the dispute ex aequo et bono.”  

30. The Agency Agreement is in written form and thus the arbitration agreement fulfils the 

formal requirements of Article 178(1) PILA. The Arbitrator also considers that there is 

no other indication in the file which could cast doubt on the validity of the arbitration 

agreement under Swiss law (referred to by Article 178(2) PILA). In particular, the word-

ing “[A]ny dispute arising from or related to the present contract (…)” in the above-

mentioned clause 4 of the Agency Agreement covers the present dispute. In addition, 

neither of the Parties has challenged the jurisdiction of the BAT. 

31. Furthermore, at the time of the signing of the Agency Agreement, the BAT was still 

called the “FIBA Arbitral Tribunal (FAT)”, while it has changed its name to “BAT”. In this 

respect, Article 18.2 of the BAT Rules specifically provides that “[A]ny reference to 

BAT’s former name “FIBA Arbitral Tribunal (FAT)” shall be understood as referring to 

the BAT.”.    

32. For the above reasons, the Arbitrator has jurisdiction to adjudicate the Agency’s claim. 
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6. Other procedural issues 

6.1. The Agency’s correct name 

33. The various documents submitted by the Parties show different names for the Agency 

(e.g. “Bill A. Duffy International, Inc.”, “BDA Sports Management”, “BDA”, “Agent”). It is, 

however, clear to the Arbitrator and has not been disputed by the Player that all these 

names refer to the Claimant in this arbitration.  

6.2. The Player’s unsolicited submission of 15 August 2014 

34. By order of procedure dated 6 August 2014, the Arbitrator invited the Agency to com-

ment on the Player’s reply of 17 July 2014, which included a copy of the Second Va-

lencia Contract which had been requested inter alia by Procedural Order dated 16 June 

2014. The Arbitrator also held that upon the Agency’s submission, the submission peri-

od would be closed. 

35. The Player’s unsolicited submission of 15 August 2014 was therefore late. However, 

the Arbitrator notes that it was only in the Agency’s submission of 8 August 2014 that 

the point was raised that the Player had entered into a new player contract with FC 

Barcelona and the production of the respective contract was requested. In his submis-

sion of 15 August 2014, the Player informed the Arbitrator “that he did not sign agree-

ment with FC Barcelona for the playing season 2014/15” which is an information trig-

gered by the Agency’s production request and which may be relevant in this arbitration. 

The Player’s late submission of 15 August 2014 will therefore exceptionally be admitted 

to the file. 
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6.3. The Agency’s production request 

36. In its submission dated 8 August 2014, the Agency requested the production of the 

agreement for the 2014/2015 season which had allegedly been signed by the Player 

and FC Barcelona as reported by the media. Already before, the Agency had asked the 

Arbitrator to oblige the Player to submit all player contracts for the seasons 2013/2014 

and 2014/2015.  

Indeed, in the Procedural Order dated 14 July 2014, the Arbitrator had invited Re-

spondent “to file the new agreement which the Claimant refers to in its Request for Ar-

bitration regarding the seasons 2013/2014 respectively 2014/2015. Please note that 

the Arbitrator may draw negative inferences from a failure of the Respondent to submit 

such agreement.” 

37. While the Player produced the contract for 2013/2014 with Valencia L.A.D., he did not 

submit a player contract for the 2014/2015 season, since, as stated above, “he did not 

sign agreement with FC Barcelona for the playing season 2014/15.”. 

7. Discussion 

7.1. Applicable Law – ex aequo et bono 

38. With respect to the law governing the merits of the dispute, Article 187(1) PILA pro-

vides that the arbitral tribunal must decide the case according to the rules of law cho-

sen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 
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39. Under the heading “Law Applicable to the Merits”, Article 15.1 of the BAT Rules reads 

as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex ae-
quo et bono, applying general considerations of justice and fairness without reference to 
any particular national or international law.” 

40. As stated above at paragraph 29 above, the Parties have expressly elected that the 

Arbitrator shall determine the dispute ex aequo et bono.  

41. Consequently, the Arbitrator shall decide the issues submitted to him in this proceeding 

ex aequo et bono. 

42. The concept of “équité” (or ex aequo et bono) used in Article 187(2) PILA originates 

from Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat)3, under 

which Swiss courts have held that arbitration “en équité” is fundamentally different from 

arbitration “en droit”: 

“When deciding ex aequo et bono, the Arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”

4
 

43. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the Arbi-

trator applies “general considerations of justice and fairness without reference to any 

particular national or international law”. 

44. In light of the foregoing considerations, the Arbitrator makes the findings below. 

                                                

2  That is the Swiss statute that governed international and domestic arbitration before the enactment of the PILA 

(governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing domestic 
arbitration). 

3  P.A. Karrer, Basler Kommentar, No. 289 ad Art. 187 PILA. 
4
  JdT 1981 III, p. 93 (free translation). 
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7.2. Findings 

45. The facts as described by the Parties are basically undisputed and lead to the following 

legal questions: 

i. Did the Agency Agreement expire on 8 September 2012, because Article 3-157 of 

the FIBA Internal Regulations acknowledges an extension of an existing contract 

only by a written instrument, but not an “automatic” extension? 

ii. Was the Agency Agreement terminated by the Player’s Termination Letter of 18 

March 2013? 

iii. Depending on the termination date of the Agency Agreement: Is the Agency enti-

tled to any Agent Fees and, if yes, in which amount and payable by whom? 

7.2.1. Did the Agency Agreement expire on 8 September 2012, because Rule 157 of the 

FIBA Internal Regulations accepts an extension of an existing contract only by a 

written instrument, but not by way of an “automatic” extension? 

46. The Player argues that the Agency Agreement expired already on 8 September 2012. 

The automatic extension by two years, which is advocated by the Agency, was not val-

id, since Article 3-157 of the FIBA Internal Regulations governing Agents requires a 

new written contract to extend an existing player-agent agreement. 

47. Article 3-157 of the actual FIBA Internal Regulations, which were enacted on 25 No-

vember 2013, reads as follows: 

“157. The duration of a contract shall not exceed a period of two (2) years but 

may be renewed through a new written contract of the parties.” 

48. The previous version of the same Article, which was in place at the time when the 

Agency Agreement was signed, read as follows: 
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“157. The duration of a contract shall not exceed a period of two (2) years but 

may be renewed with the express agreement of both parties.” 

49. In Clause 1 of the Agency Agreement, the Agency and the Player agreed that “their 

relationship under this contract (…) shall be governed by the FIBA Internal Regulations 

governing Players Agents (…) as amended from time to time.” This explicit reference 

must be respected and has the following consequences: 

a) The FIBA Internal Regulations apply to the contractual relationship of the Par-

ties by reference, like general terms and conditions. They do, however, not 

trump the individually agreed terms of the Agency Agreement, but apply only 

subsidiarily where there is no specific provision in the Agency Agreement. In 

case of discrepancy, the terms of the Agency Agreement must, however, pre-

vail.  

b) The Parties did not refer to a particular version of the FIBA Internal Regulations, 

but, by way of a dynamic reference, to the version in force at the time when a 

specific issue had to be resolved, namely today. That is the version enacted on 

25 November 2013. 

50. Clause 3 of the Agency Agreement may indeed not comply with Article 3-157 of the 

FIBA Internal Regulations. That may even be true if the former version of Article 3-157 

applies, because an automatic extension which applies when the parties remain silent 

can hardly be seen as an “express agreement”. However, non-compliance of a contrac-

tual provision with the FIBA Internal Regulations does not lead to the invalidity of that 

contractual provision, but, if at all, to sanctions according to the Articles  3-159 to 3-162 

of the FIBA Internal Regulations, which is, however, not a matter of the Arbitrator’s 

mandate or jurisdiction. 
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51. Therefore, failing a termination notice of either party before the expiration of the initial 

term of the Agency Agreement as required by its clause 3, the Agency Agreement con-

tinued to be effective beyond 8 September 2012. 

7.2.2. Was the Agency Agreement terminated by the Player’s Termination Letter of 

18 March 2013? 

52. The Termination Letter which was sent by the Player to Mr. Rade Filipovich of BDA 

Sports Management on 18 March 2013 reads as follows: 

“Dear MR Filipovich, 

It is with sincere regret that I must inform you that I have decided to end our busi-
ness relationship, and terminate the player representation agreement, and I no 
longer wish to retain you as my agent. At this time I feel it is in my best interest to 
go in a different direction. 

I want to be clear that I have the utmost respect for you; however, at this time I 
think it is in my best personal interest to hire someone else as my agent. I appre-
ciate all the hard work you have put in on my behalf. I hope that we will continue 
to be friends. 

Sincerely, 

(sig.) 

JUSTIN DOELLMAN” 

53. The Arbitrator notes that the mere fact that the Player found it necessary to terminate 

the Agency Agreement by a separate letter demonstrates that he shared the Agency’s 

opinion that the Agency Agreement had validly been extended beyond 8 September 

2012 and was thus still in force in March 2013. The Arbitrator does not accept the 

Player’s excuse that the Termination Letter was sent as a precautionary measure if the 

renewal on 8 September 2012 was considered to be effective. Nothing in the Termina-

tion Letter (or any other evidence submitted by the Player) supports the Player’s inter-

pretation which was presented only in the course of this arbitration. 
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54. The Agency Agreement does not provide for a general termination option prior to the 

expiration of the agreed two years-term or the two years extension thereof. A party 

may, however, terminate a continuing agreement at any time for cause. It is the burden 

of the terminating party to demonstrate the reasons which justify such an extraordinary 

termination of the contract.  

55. The Player now submits that he terminated the Agency Agreement “exclusively be-

cause of severe violation of the contractual duties, by the Agent.” He then refers to the 

alleged inability of the Agency to collect the salaries from his prior clubs Alicante with 

which he played in the 2010/2011 season and Manresa with which he played in the 

2011/2012 season. That is supported by some emails dating back to March, April and 

May 2012. The new agent then managed to enforce at least the open amounts due by 

Manresa. 

56. The Termination Letter itself does not list a single ground for the cancellation of the 

Agency Agreement. It rather acknowledges “the hard work” which had been done by 

the Agency on the Player’s behalf.   

57. The Agency disputes that it was passive and submits several documents which purport 

to demonstrate its endeavors to collect the Player’s outstanding salary amounts from 

the prior clubs. 

58. The discussion whether the Agency’s debt enforcement activities in 2011 and 2012 

were insufficient and justified an early termination of the Agency Agreement is irrele-

vant in this case. What is relevant is the fact that the Player did not exercise his option 

to terminate the Agency Agreement by 8 September 2012, which would have been the 

logical consequence if he was not satisfied with the Agency’s work at that time.  

59. Even more: If the Agency’s alleged inability to enforce the Player’s salary claims would 

have been considered sufficiently severe to terminate the Agency Agreement, the 
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Player should have notified the Agency much earlier, namely already in 2011 and 

2012, i.e. at the time when the prior clubs failed to pay the overdue salaries.  

60. The Player did not even mention these accusations in his Termination Letter. To the 

contrary: His statement “I appreciate all the hard work you have put in on my behalf. I 

hope that we will continue to be friends” rather indicates the absence of sufficient rea-

sons for an early termination. Actually, it was only the Player’s Answer of 6 May 2014 

in which the Player mentioned the alleged inability of the Agency to collect the Player’s 

salaries in 2011 and 2012 for the first time. The Arbitrator therefore finds that the alle-

gations about the Agency’s inability to collect the Player’s money claims against his 

prior clubs have been raised much too late to serve as a valid justification to early ter-

minate the Agency Agreement. It is therefore not necessary to determine the sub-

stance of these allegations. The Termination Letter did therefore not lead to an imme-

diate termination of the Agency Agreement but can only be regarded as an explicit ex-

pression of the Player’s will not to extend the Agency Agreement beyond 8 September 

2014. 

61. To sum up, the Agency Agreement was validly extended beyond 8 September 2012 

and ended only on 8 September 2014. The outcome of this case would, however, not 

be different if the termination of the Agency Agreement would be considered effective 

by 18 March 2013 but in breach of the Agency Agreement because of lack of valid rea-

sons. In that case, the Agency would be entitled to damages to be calculated on the 

Agent Fee due during the remaining contractual term, i.e. until 8 September 2014. 

7.2.3. Is the Agency entitled to an Agent Fee under the (extended) Agency Agreement? 

62. The Arbitrator now calculates the compensation of the Agency upon the findings that 

the Agency Agreement ended on 8 September 2014 and that the Termination Letter of 

18 March 2014 did not effect an immediate termination.  
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63. The first question is whether the Agent Fee has to be calculated upon the salary 

amounts actually received by the Player from a club or upon the salaries agreed be-

tween the club and the Player. According to Clause 2 of the Agency Agreement, the 

Agency is entitled to a compensation for services rendered by payment directly from 

the respective club of 10% of the total compensation payable to the Player. Should the 

club not pay the Agency, the Player shall be responsible to compensate the Agency by 

10% of the total compensation which the Player received from a basketball team. 

64. The Agent Fee relates to “services rendered” by the Agency. These services are de-

scribed in clause 1 of the Agency Agreement and consist of the assistance in the con-

tract negotiations, but also include the obligation to “assist, advise and counsel the 

Player and communicate with the team management on his behalf as required.” The 

Agent Fee is therefore not considered a success fee and does not depend on whether 

the Agency negotiated the respective player contract, but it is due for various services 

by the Agency during the term of the Agency Agreement. The payment obligation ends 

simultaneously with the obligation to offer and provide these services, namely upon ex-

piration of the Agency Agreement.  

65. Clause 3 of the Agency Agreement contains an exception from above principles. It 

states that the Agency “shall be entitled to compensation for services rendered leading 

up to the termination, including any and all fees on contracts negotiated by BDA during 

the term and any Renewal Term, with such compensation continuing for the remainder 

of the term of any such contracts” (Emphasis added). Thus, if the Agency successfully 

negotiated a player contract which survives the Agency Agreement, the Agency is enti-

tled to an Agent Fee calculated on the entire term of the respective player contract. 

66. With respect to the Player’s employment by Valencia S.A.D. during the 2013/2014 sea-

son, the Arbitrator finds that the Agency is entitled to USD 64,000.00 which is 10% of 

the compensation payable to the Player. The respective player contract (i.e. the Sec-

ond Valencia Contract) was concluded during the term of the Agency Agreement and 
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expired before the end of the Agency Agreement.  

67. With respect to the Player’s engagement with FC Barcelona, the Arbitrator notes that 

no player contract has been submitted to date. The Player does, however, not dispute 

that he joined the FC Barcelona in July 2014 for the upcoming season 2014/2015 as 

publicly announced. In addition, the official website of FC Barcelona states that the 

Player joined the club and shows him as a member of the team for the upcoming sea-

son. The Arbitrator will therefore calculate the Agent Fee upon the communicated fact 

that the Player joined FC Barcelona as a professional basketball player. 

68. The Agency was not actively involved in the negotiations of the player contract with FC 

Barcelona, which means, by virtue of Clause 3 e contrario of the Agency Agreement, 

that it is only entitled to an Agent Fee calculated on the payments received by, or pay-

able to, the Player until the expiration of the Agency Agreement on 8 September 2014, 

and not until the expiration of the player contract with the FC Barcelona.  

69. The question remains, however, whether the fact that the FC Barcelona contract was 

negotiated without the involvement of the Agency constitutes a breach of the Agency 

Agreement which must be taken into account when calculating the Agent Fee.  

70. The Agency Agreement does not provide for exclusive representation rights of the 

Agency, nor does it bar the Player from negotiating a new player contract without the 

assistance of the Agency. The Agency does also not argue that it was kept off the 

Player’s negotiations with FC Barcelona or that the Player otherwise violated the Agen-

cy Agreement when it entered into negotiations with the FC Barcelona without even no-

tifying the Agency. The Player was therefore not in breach of the Agency Agreement 

when he did not involve the Agency in the negotiations with FC Barcelona. Thus, there 

are no facts or circumstances which would overturn the finding in para. 68 above that 

the Agency is entitled to an Agent Fee calculated pro rata on the remaining term of the 

Agency Agreement only, i.e. until 8 September 2014. 
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71. On the one hand, without the disclosure of the FC Barcelona player contract as repeat-

edly requested in this arbitration or any confirmation of the Player of the payments re-

ceived, the Arbitrator cannot calculate the exact amount of the Agent Fee with respect 

to the Player’s engagement with the FC Barcelona. On the other hand, the Arbitrator 

does not want to delay this arbitration any further, but relies on the generally accepted 

principle that where a claimant cannot quantify the damage suffered by exact numbers, 

the arbitrator shall estimate it at his discretion considering the circumstances and the 

normal course of events. This approach is further supported by the Parties’ mandate to 

decide the present dispute ex aequo et bono. 

72. When assessing the Agent Fee related to the Player’s engagement with FC Barcelona, 

the Arbitrator considers (i) the salary agreed with Valencia for the 2014/2015 season; 

(ii) the assumption that the Player’s change to FC Barcelona must have been motivat-

ed, among others, by a higher salary given also that Respondent was the MVP of the 

ACB league during the 2013/14 season; (iii) the fact that in professional basketball, the 

annual salary is usually paid out to a player in 10 equal monthly installments; (iv) that 

any bonus payments may become due only at the end of the season; and (v) that the 

Parties agreed an agent fee of 10% of the payments received on or before the expira-

tion of the Agency Agreement, i.e. 8 September 2014. 

73. The Arbitrator therefore finds ex aequo et bono that the Agency shall be entitled to an 

Agent Fee related to the Player’s engagement with the FC Barcelona in the amount of 

USD 10,000.00. In sum, the Agent Fee in relation to the Second Valencia Contract and 

the engagement with the FC Barcelona amounts to USD 74,000.00. 

74. There remains the final question of the debtor of this amount, namely the Player or the 

club(s). According to clause 2 of the Agency Agreement, the primary debtor of the 

Agency Fee shall be the club, while the Player becomes responsible only when the 

club does not pay. 



 

 

 

 

 

 

Arbitral Award  22/24 

(BAT 0541/14) 

 

75. The Agency and Valencia S.A.D. have signed a separate agreement on the Agent Fee. 

Accordingly, Valencia S.A.D. offered to the Agency a payment of USD 45,000.00 for 

the 2013/2014 season which was rejected, because the Agency was not willing to 

waive any further claims, which was raised as a condition precedent by Valencia 

S.A.D. for the payment of USD 45,000.00. The Arbitrator found that the Agency is enti-

tled to an Agent Fee related to the Player’s engagement with Valencia of USD 

64,000.00. The Agency was therefore not compelled to settle at a lower amount and 

the refusal of Valencia S.A.D. to pay a higher amount than USD 45,000.00 was not jus-

tified. According to clause 2 of the Agency Agreement, the Player is responsible for the 

payment of the Agent Fee if the club does not pay and the Agency is entitled to request 

USD 64,000.00 from the Player. Since Valencia S.A.D. refused payment of the full 

Agent Fee due for the 2013/2014 season, the Player becomes liable. Any payments 

still made by Valencia S.A.D. to the Agency on account of the Agent Fee for the 

2013/2014 season must be set off against the amount payable by the Player. 

76. No separate agreement on the Agent Fee exists between the Agency and the FC Bar-

celona. The Agency has therefore no alternative but to claim the Agent Fee directly 

from the Player. Insofar the condition of clause 2 of the Agency Agreement (“Should 

the Club not pay…”) has been met and the Player is fully responsible for the Agent Fee 

related to his engagement by the FC Barcelona. 

8. Costs 

77. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and ex-

penses incurred in connection with the proceedings. 
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78. On 8 September 2014 – considering that pursuant to Article 17.2 of the BAT Rules “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be calculat-

ed on the basis of time spent at a rate to be determined by the BAT President from 

time to time”, taking into account all the circumstances of the case, including the time 

spent by the Arbitrator, the complexity of the case and the procedural questions raised 

– the BAT President determined the arbitration costs in the present matter to be 

EUR 9,000.00. 

79. Considering the outcome of this case, the Arbitrator finds it appropriate that the Player 

shall bear 2/3 of the fees and costs of this arbitration, i.e. EUR 6,000.00, while the re-

maining amount of EUR 3,000.00 shall be borne by the Agency. Accordingly, the Play-

er must pay to the Agency EUR 1,500.00 as a difference between the Agency’s share 

of the arbitration costs and the costs advanced by the Agency. 

80. With regards to the Parties’ costs, the Arbitrator finds that the Agency shall be entitled 

to a contribution towards its legal fees and expenses. The Agency requests the pay-

ment of legal fees of USD 4,387.50, which are substantiated by the time spent and an 

hourly rate of USD 325.00, plus reimbursement of the handling fee of EUR 2,000.00. 

This amounts to a total of EUR 5,530.00 (conversion rate = 1 EUR = 1.318 USD). The 

Player submits legal fees of EUR 5,000.00, which have been determined based on the 

amount in dispute. Taking the issues at stake and the complexity of the matter into ac-

count, the Arbitrator finds the claimed legal fees reasonable. They are also well within 

the limits of Art. 17.4 of the BAT Rules, especially when taking into account that the 

amount in dispute is clearly higher than EUR 30,000.00 as argued by the Player. Con-

sidering all circumstances, the Arbitrator finds that the Player shall pay to the Agency a 

contribution to its legal fees and expenses of EUR 2,500.00. 
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9. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows:  

1. Mr. Justin Doellman is ordered to pay Bill A. Duffy International Inc. the 

amount of USD 74,000.00. Any payments made by Valencia S.A.D. to Bill A. 

Duffy International Inc. on account of the Agent Fee relating to Mr. Justin 

Doellman for the 2013/2014 season must be set off against the USD 74,000.00 

payable by Mr. Justin Doellman. 

2. Mr. Justin Doellman is ordered to pay Bill A. Duffy International Inc. the 

amount of EUR 1,500.00 as a contribution to the costs of this arbitration. 

3. Mr. Justin Doellman is ordered to pay Bill A. Duffy International Inc. the 

amount of EUR 2,500.00 as a contribution to its legal fees and expenses.  

4. Any other or further-reaching requests for relief are dismissed. 

 

Geneva, seat of the arbitration, 15 September 2014 

 

 

Stephan Netzle 

(Arbitrator) 

 


