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1. The Parties 

1.1 The Claimant 

1. The Claimant is a professional basketball player of Serbian nationality. 

1.2 The Respondent 

2. The Respondent is a professional basketball club based in Russia known as BC 

Spartak. 

2. The Arbitrator 

3. On 10 April 2014, Prof. Richard H. McLaren, the President of the Basketball Arbitral 

Tribunal (the “BAT”) appointed Mr. Raj Parker as arbitrator (the “Arbitrator”) pursuant to 

Article 8.1 of the Rules of the Basketball Arbitral Tribunal (the “BAT Rules”). None of 

the Parties has raised objections to the Arbitrator’s appointment or to his declaration of 

independence.  

3. Facts and Proceedings 

3.1 Background Facts 

4. On 14 September 2010, the Claimant entered into a contract with the Respondent 

under which he was engaged as a skilled basketball player from that date until the fifth 

day after the end of the 2011/12 season (the “Contract”).  
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5. The Contract contains, among others, the following provisions: 

(i)  the Claimant’s salary was to be EUR 146,000.00 net for the 2010/11 season 

payable in ten installments of EUR 14,000.00 (plus final payment of 

EUR 6,000 at the end of the season) and EUR 196,000.000 net for the 

2011/12 season payable in ten installments of EUR 19,000.00 (plus final 

payment of EUR 6,000 at the end of the season) (Art. 4), in addition to 

performance bonuses (Art. 10 – see paragraph (iv) below). Payment of the 

salary was stated to be contingent on the Claimant passing a pre-season 

medical examination.  

(ii) the following provision relating to late payment: 

“A delay of up to 30 (thirty) days in the making of any payment 
whatsoever that the [Respondent] is liable to pay pursuant to the 
Contract shall not be deemed to be a fundamental breach or late 
payment with regard to the Contract.”  

(Art. 5); 

(iii)  the Respondent agreed to provide the Claimant with the following for the 

duration of the Contract: 

“Living: A furnished 2 rooms + kitchen apartment, with satellite 

TV, internet, washing machine and telephone. The rental, utilities 

and any tax charges will be paid for by the [Respondent]. The 

[Claimant] will pay for all charges related to the use of telephone. 

The Claimant] must approve the assigned apartment.”  

(Art. 9.2); 

“Medical services: Full health insurance with a reputable 

company guaranteeing the [Claimant] 100% coverage of all 

illness or injury medical expenses, including hospitalization and 

all non-cosmetic dental expenses. Insurance does not cover for 

chronic, mental and other illnesses excluded from the insured 
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accidents according to the Russian Federation insurance rules as 

well as for injuries suffered by the [Claimant]  if: (a) the [Claimant] 

is under alcohol, drugs or other intoxication; (b) the [Claimant] is 

under the influence of illegal substance; (c) the [Claimant] has 

participated in other sport activities which endangered his health 

or safety…; or (d) the [Claimant] is grossly negligent in his 

activities off basketball court.”  

(Art. 9.3); 

(iv) the Claimant was entitled to certain performance-related bonuses including 

USD 5,000.00 if the Respondent made the final four in the Russian Cup and 

USD 10,000.00 if the Respondent made the final four in the Eurocup (Art. 

10.1). The following conditions applied to payment of the bonuses: 

“All Bonuses…will become payable to the [Claimant] on the next 

payment date of the Base Salary. If any Bonus is earned by the 

[Claimant] after the last regular payment of the Base Salary then 

such a Bonus shall be paid to the [Claimant] within 15 business 

days after the date the [Claimant] acquires the right to receive 

such a Bonus.”  

(Art. 10.1); 

“Bonuses for the results of the [Respondent] in PBL, Russian 

Cup and Eurocup apply only in case the [Claimant] has taken 

part in the particular competition.”  

(Art. 10.2); 

(v) the Claimant was required to comply with the Respondent’s internal rules and 

regulations, which were stated to be an integral part of (and attached to) the 

Contract, and to “accept any disciplinary action and/or penalties provided for in 

same…” (Art. 11.4); and 

 (vi) a dispute resolution clause: 
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“In case of any dispute on the Contract the Parties will take all 
measures to solve them by means of negotiations. If a dispute 
between the Parties is not resolved by way of negotiations then it 
should be resolved in accordance with the FIBA Arbitral Tribunal 
(FAT) as follows: Any dispute arising from or related to the 
Contract shall be submitted to the FIBA Arbitral Tribunal (FAT) in 
Geneva, Switzerland and shall be resolved in accordance with 
the FAT Arbitration Rules by a single arbitrator appointed by the 
FAT President. The seat of the arbitration shall be Geneva, 
Switzerland. The arbitration should be governed by Chapter 12 of 
the Swiss Act on Private International Law (PIL), irrespective of 
the parties’ domicile. The language of the arbitration shall be 
English. The parties expressly waive recourse to the Swiss 
Federal Tribunal against awards of the FAT, as provided in 
Article 192 of the Swiss Act on Private International Law, FAT 
rulings shall be final for the Parties.” 

(Art. 17) 

6. The Claimant submits that the final salary instalment for the 2011/12 season, bonuses 

and certain expenses due under the Contract were not paid to him. On 8 January 2013, 

the Claimant sent notice of these alleged defaults to the Respondent and requested 

payment. A further letter requesting payment was sent by the Claimant to the 

Respondent on 16 April 2013. 

7. The Respondent made a settlement offer to the Claimant on 24 May 2013, which the 

Claimant rejected. A final letter of request was sent to the Respondent on 31 July 2013. 

3.2 The Proceedings before the BAT  

8. The Claimant filed the Request for Arbitration on 6 March 2014, having paid the non-

reimbursable handling fee of EUR 4,000.00 on 7 March 2014. This included an over-

payment of EUR 2,000.00 which was deducted from the Claimant’s share of the 

Advance on Costs. 

9. On 22 April 2014, the Advance on Costs was fixed at EUR 8,000.00 payable by the 
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Claimant (EUR 4,000.00 (minus the overpayment of EUR 2,000)) and the Respondent 

(EUR 4,000.00) by 6 May 2014. Both Parties failed to pay their shares of the Advance 

on Costs by the set deadline.  

10. On 13 May 2014, (being the deadline for filing an Answer to the Request for 

Arbitration), the Respondent filed its Answer. 

11. On 16 May 2014, the BAT extended the deadline for payment of the Advance on Costs 

to 27 May 2014. The Claimant paid its share on 27 May 2014 and paid the 

Respondent’s share on 11 June 2014.  

12. On 17 July 2014, the BAT wrote to the Parties with questions from the Arbitrator (the 

“First Procedural Order”). The Claimant responded on 1 August 2014, being the 

deadline set by the BAT. The Respondent did not respond.  

13. On 9 October 2014, the BAT wrote to the Parties with further questions from the 

Arbitrator (“Second Procedural Order”) and to extend the deadline for the Respondent 

to reply to the First Procedural Order to 23 October 2014. 

14. On 20 October 2014, the BAT was informed that the Second Procedural Order could 

not be delivered to the Respondent as its offices were closed due to possible 

bankruptcy proceedings. According to public sources, the Respondent was “disbanded 

on July 31 2014 due to financial problems”.1  

15. On 21 October 2014, the Claimant requested a two week extension to the deadline for 

responding to the Second Procedural Order. On 23 October 2014, the BAT informed 

the Claimant that the proceedings were suspended in light of the uncertainty regarding 

                                                

1
 https://en.wikipedia.org/wiki/BC_Spartak_Saint_Petersburg 

https://en.wikipedia.org/wiki/BC_Spartak_Saint_Petersburg
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the status of the Respondent. 

16. On 27 October 2014, the BAT notified the Claimant that the Arbitrator intended to seek 

confirmation through FIBA of the Respondent’s current legal and financial status, and 

that the Claimant’s extension request would be considered once information about the 

Respondent had been received. 

17. On the same day, the BAT wrote to FIBA requesting that they contact the Russian 

Basketball Federation in order to ascertain the Respondent’s current legal and financial 

status. The request was made on the basis that clubs have a duty to inform their 

national federation of developments of this kind. FIBA confirmed by reply that it had 

officially requested information from the Russian Basketball Federation. 

18. On 2 November 2014, the Claimant confirmed that it did not have any information 

about the Respondent’s current financial and legal status. 

19. On 7 November 2014, the Claimant submitted a response to the Second Procedural 

Order. On the same day, the BAT reminded the Claimant that the arbitration remained 

suspended pending clarification of the Respondent’s legal and financial status, but 

noted that the Arbitrator had admitted the Claimant’s response on file and would 

consider it when the arbitration resumed. 

20. On 26 January 2015, FIBA informed the BAT that it had not received any information 

from the Russian Basketball Federation about the Respondent and would contact the 

President of the Federation. On 30 January 2015, the Russian Basketball Federation 

confirmed to FIBA that the newly established MBC Spartak had no connection with the 

Respondent but would seek further information. 

21. On 24 June 2015, FIBA confirmed that it had received no further information from the 

Russian Basketball Federation regarding the Respondent.  
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22. On 27 July 2015, BAT wrote to the Parties to inform them that the Arbitrator had 

decided to close the exchange of documents and proceed to make an award on the 

basis that he did not expect to receive further information about the Respondent, 

despite exhausting all avenues. The BAT requested a detailed account of costs from 

the Parties by 3 August 2014. 

23. On 3 August 2015, the Claimant submitted the following account of costs: 

“EUR 2,000.00 Non-reimbursable handling fee 

EUR 2,000.00  Advance on costs – claimant 1 

EUR 2,000.00  Advance on costs – claimant 1 

EUR 4,000.00  Advance on costs – for respondent 

Total paid to BAT  EUR 10,000.00 

 

USD 325.00  Preparation of request for arbitration – 1 hour 

USD 1,137.50.00 Review response of Respondent; analysis of  

                                   same and claims regarding entities; compile  

                                   evidence; preparation of response to requests for  

                                   Arbitrator – 3.5 hours 

USD 243.75  Review and prepare response to Arbitrator’s  

                                   request no.2 – 0.75 hours 

Attorney fees  USD 1,706.25” 

24. On 5 August, BAT invited the Respondent to comment on the Claimant’s account of 

costs by 10 August 2015. No response was received. 

25. Since none of the Parties filed an application for a hearing, the Arbitrator decided, in 

accordance with Article 13.1 of the BAT Rules, not to hold a hearing and to deliver the 

award on the basis of the written submissions of the Parties. 
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4. The Positions of the Parties 

4.1 The Claimant’s Position 

26. The Claimant submits in essence that: 

(i) the Respondent has failed to pay, in full, the final salary instalment of the 

2011/12 season that was due on 20 June 2012. The Claimant is entitled to 

receive the remaining amount (EUR 4,605.00); 

(ii) the Claimant is entitled to reimbursement of apartment expenses accrued 

during the 2011/12 season in St Petersburg; 

(iii)  the Claimant is entitled to reimbursement of medical expenses that he 

incurred for treatment of a [injury] that he suffered during the 2011/12 season; 

(iv) the Respondent has failed to pay two performance-related bonuses owed 

under the Contract as a result of the Respondent reaching the finals of the 

Russian Cup and the Eurocup. The Claimant played in four games of the 

Eurocup and two games of the Russian cup (as evidenced by official statistics 

provided by the Claimant), and is therefore entitled to receive the contractual 

bonuses;  

(v) the Respondent issued two fines to the Claimant without proper justification. 

The first fine related to alleged underperformance of the team. The Claimant 

submits that he should not be subject to that fine as he was out injured for 

most of the season. The second fine related to the Claimant’s alleged failure 

to sign work visa documentation at the Respondent’s offices. The Claimant 

claims that he was not presented with the relevant documentation, and that he 
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was not notified of the fines until recently; 

(vi) the Claimant requested payment of the outstanding salary, bonuses and 

expenses by letters sent to the Respondent on 8 January 2013, 6 April 2013 

and 31 July 2013; and 

(vii) the Respondent responded to the second letter on 22 April 2013 by offering to 

pay USD 10,000.00 to the Claimant in settlement of the claim for rental 

expenses. The Respondent sent the Claimant a separate settlement proposal 

on 24 May 2013 offering to pay USD 19,000.00 in full and final settlement of 

all claims. The Claimant rejected both offers. 

27. In his request for relief, the Claimant asks that the Arbitrator order the Respondent to 

pay to the Claimant: 

(i) EUR 4,605.00 due under the Contract for the remainder of the final instalment 

of the 2011/12 salary; 

(ii) EUR 15,400.00 due under the Contract as reimbursement for rental fees 

incurred in the 2011/12 season; 

(iii) EUR 2,000.00 due under the Contract as reimbursement for medical 

expenses incurred in the 2011/12 season; 

(iv) USD 10,000.00 bonus due under the Contract for making the final four in the 

Eurocup; 

(v) USD 5,000.00 bonus due under the Contract for making the final four in the 

Russian Cup; and 
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(vi) EUR 7,600.00 as reimbursement for the unjustified fines paid by the Claimant. 

4.2 The Respondent's Position 

28. The Respondent submits that: 

(i) the Contract in dispute is between the Claimant and an entity called 

‘Charitable foundation for support and development of basketball club Spartak’ 

(“FUND”), which owned the rights to, and operated, the Respondent (i.e. the 

basketball club known as BC Spartak) at the time the Contract was executed; 

(ii) the rights to the Respondent (i.e. the basketball club known as BC Spartak) 

were transferred to an entity called ‘Autonomous Non-commercial 

Organisation Basketball Club Spartak’ (“ANO”) on 25 July 2012 pursuant to a 

rights transfer agreement (“Rights Transfer Agreement”) as a result of FUND 

having become “unable to operate the Club due to financial reasons”. The 

Respondent was re-registered as a new legal entity with the relevant leagues 

and competitions under the legal name ‘Autonomous non-commercial 

organisation Basketball Club Spartak’, which the Arbitrator notes is identical to 

ANO’s legal name; 

(iii) ANO is not a legal successor of FUND and has never assumed any of FUND’s 

obligations. As such, there is no contract between the Claimant and ANO 

(and, “by extension”, between the Claimant and the Respondent (i.e. the 

basketball club known as BC Spartak)). There is, therefore, no agreement 

between the Parties to submit to BAT’s jurisdiction; 

(iv) however, the Respondent has authority to act on FUND’s behalf in relation to 

this arbitration pursuant to an agreement between the Respondent and FUND 
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(although no evidence of such an agreement has been provided by the 

Respondent). It also has authority to “negotiate the final amount due to the 

player in order to achieve financial settlement”.  

29. According to the Respondent, FUND’s position in relation to each of the Claimant’s 

claims is as follows: 

(i) Outstanding salary: it is accepted that the remaining amount of the final salary 

instalment is due and payable; 

(ii) Rental expenses: liability for rental expenses is denied on the basis that article 

9.2 of the Contract specifies that the Respondent would provide an apartment 

but the Claimant chose his own apartment. The claimed rental expenses are 

also rejected on the basis that the Claimant did not use the apartment for most 

of the 2011/12 season as he was out of the country due to his injury. 

Nevertheless, FUND has offered to reimburse the Claimant for a “reasonable 

amount” for the period that he was in Russia in 2012; 

(iii) Medical expenses: liability is denied on the basis that they were incurred for 

treatment outside Russia and without approval. Pursuant to the Contract, the 

Claimant is entitled to medical insurance with a reputable third party. 

Additional expenses incurred without approval are not payable under the 

Contract; 

(iv) Eurocup bonus: the Claimant is not entitled to the bonus as he did not 

participate in any of the games in the Eurocup due to injury and the Contract 

makes bonus payments contingent on the player “participating in competition”; 

(v) Russian Cup bonus: the Claimant is only entitled to USD 1,250.00 (being a 

quarter of the total bonus) on the basis that he only played a few minutes of 
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one of the four Russian Cup games; 

(vi) Fines: the fines were imposed for serious violations of BC Spartak’s Rules and 

Regulations by the Claimant and were therefore justified. The first fine was 

issued on 17 April 2012 for non-fulfilment of the Respondent’s request that the 

Claimant report to the Respondent’s offices to execute employment 

documents. The Claimant did not provide an explanation for his failure to 

report to the office and refused to sign “the Club’s Order”. This resulted in the 

Respondent having to issue a disciplinary “Formal Note of evidence”. The 

second fine was issued on 19 April 2012 to the whole team for non-fulfilment 

of the Chief Coach’s orders and was accepted by the rest of the players; and 

(vii) The Claimant was required under Art. 2 of the Contract to familiarise himself 

with the Respondent’s Rules. Each fine represented 20% of monthly salary 

under the Contract, in accordance with the Respondent’s Rules and 

Regulations. 

30. The Respondent also claims that FUND has never denied the existence of some 

outstanding amounts due to the Claimant. Payment of those sums was not made 

because of “the lack of documentation and miscommunication” on the Claimant’s part. 

4.3 The Parties’ Further Submissions 

4.3.1 The First and Second Procedural Orders 

31. In the First Procedural Order, the Arbitrator asked the Claimant to provide submissions 

in response to the Respondent’s argument disputing BAT’s jurisdiction. The Claimant 

submitted that: 
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(i) the Contract is with BC Spartak (i.e. the Respondent). There is no reference to 

FUND in the Contract; 

(ii) ANO and FUND are one and the same for the purpose of claims under 

contracts with the Respondent; and 

(iii) as ANO has assumed the benefits of FUND, it cannot avoid its obligations. 

32. In response to the Second Procedural Order, the Claimant also submitted that since 

the transfer of ownership from FUND to ANO pursuant to the Rights Transfer 

Agreement, the Respondent has made settlement offers to the Claimant in which it 

acknowledges its debts to the Claimant under the Contract. The Claimant provided 

supporting evidence in the form of a proposed settlement agreement and emails from 

the Respondent. 

33. The Arbitrator also asked the Claimant to respond to the Respondent’s submissions 

regarding the claim for rental expenses. The Claimant: 

(i) explained that, in 2011, he had agreed with the Respondent’s then General 

Manager and Director of Sport that he would find an apartment (within an 

agreed budget), pay the rent and claim reimbursement from the Respondent 

pursuant to the Contract. This was because the Respondent could not pay 

expenses on his behalf until they had received his work permit, which was 

being processed at the time; and 

(ii) provided an affidavit of the Respondent’s former General Manager and 

Director of Sport confirming that he signed off on the arrangement and 

received a copy of the rental agreement from the Claimant. 

34. In response to the Second Procedural Order, the Claimant explained that he was 
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unable to stay at the apartment he had selected the previous season as he was 

required, by the Respondent, to vacate it during the off-season. 

35. In the First Procedural Order, the Arbitrator asked the Claimant to confirm whether he 

had, or should have, claimed the medical expenses under the medical insurance 

provided pursuant to Art. 9.3 of the Contract. In response, the Claimant submitted that: 

(i) he has not received a copy of the insurance policy and is unaware of the 

details; 

(ii) he obtained permission from the Respondent to receive medical treatment in 

Serbia as it was cheaper than in Russia. This is consistent with the statement 

of the Respondent’s former General Manager and Director of Sport submitted 

in support; 

(iii) the costs were incurred on the assumption that they would be covered by the 

Respondent, regardless of the operation of the insurance policy. 

36. The Arbitrator also asked the Claimant to provide submissions on the Respondent’s 

assertion that FUND was unable to fulfil its payment obligations because of “a lack of 

documentation and miscommunication” on the Claimant’s part. In response, the 

Claimant explained that this was a reference to the rental expenses, which the 

Respondent failed to pay. The Claimant denies that there was any fault on his part. As 

noted at paragraph 31 above, the Respondent’s former General Manager and Director 

of Sport stated in his affidavit that the approval for reimbursement of the rental 

expenses was sought and obtained at the start of the season. 

37. In the First Procedural Order, the Arbitrator asked the Respondent to: 

(i) provide a copy of the alleged agreement with FUND regarding management of 
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this claim; 

(ii) provide information on FUND’s current financial status; 

(iii) confirm that the Club was validly transferred in accordance with local law; 

(iv) provide evidence of the its withdrawal from, and re-registration in, the national 

leagues and competitions following the transfer of ownership; 

(v) provide a copy of its Rules and Regulations for imposing fines; 

(vi) explain when and how the Claimant was notified of the team fine; 

(vii) confirm whether the offer to pay the Claimant a proportion of the Russian Cup 

bonus was consistent with the Respondent’s usual approach to bonus 

payments;  

(viii) explain what it meant by a “reasonable amount” in relation to the rental 

expenses that it offered to pay in the settlement offer; and 

(ix) provide copies of the settlement offers. 

38. The Respondent failed to provide submissions in relation to any of the requests. 

5. Jurisdiction 

39. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of PILA. 
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40. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the Parties.  

5.1 Arbitrability 

41. The Arbitrator notes that the dispute referred to him is clearly of a financial nature and 

is thus arbitrable within the meaning of Article 177(1) PILA.2 

5.2 Formal and substantive validity of the arbitration agreement 

42. Art. 17 of the Contract is an arbitration clause in favour of the BAT. It reads as follows: 

“In case of any dispute on the Contract the Parties will take all measures to 

solve them by means of negotiations. If a dispute between the Parties is not 

resolved by way of negotiations then it should be resolved in accordance with 

the FIBA Arbitral Tribunal (FAT) as follows: Any dispute arising from or 

related to the Contract shall be submitted to the FIBA Arbitral Tribunal (FAT) 

in Geneva, Switzerland and shall be resolved in accordance with the FAT 

Arbitration Rules by a single arbitrator appointed by the FAT President. The 

seat of the arbitration shall be Geneva, Switzerland. The arbitration should 

be governed by Chapter 12 of the Swiss Act on Private International Law 

(PIL), irrespective of the parties’ domicile. The language of the arbitration 

shall be English. The parties expressly waive recourse to the Swiss Federal 

Tribunal against awards of the FAT, as provided in Article 192 of the Swiss 

Act on Private International Law, FAT rulings shall be final for the Parties.” 

43. The Contracts are in written form and thus the arbitration clauses fulfil the formal 

requirements of Article 178(1) PILA. With respect to substantive validity, the Arbitrator 

considers that there is no indication in the file that could cast doubt on the validity of the 

arbitration agreements under Swiss law (referred to by Article 178(2) of the PILA). In 

                                                

2
  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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particular, the wording “any dispute arising from or related to the Contract” in Art. 17 

clearly covers the present dispute. 

44. The Arbitrator notes the Respondent’s submission that ANO and, “by extension”, it are 

not parties to the Contract and, therefore, not subject to the BAT’s jurisdiction for the 

purposes of this dispute. The Arbitrator does not accept this submission for the reasons 

set out at paragraphs 55 to 61 below, and considers that the Respondent (as the 

named counterparty to the Contract) is bound by the arbitration clause.    

45. Therefore, the Arbitrator has jurisdiction to adjudicate the Claimant’s claim.  

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

46. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the Parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the Parties 

may authorize the arbitrators to decide “en équité”, as opposed to a decision according 

to the rule of law referred to in Article 187(1). Article 187(2) PILA is generally translated 

into English as follows: 

“the parties may authorise the arbitral tribunal to decide ex aequo et bono”. 

47. Under the heading “Applicable Law”, Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 
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The Arbitrator notes that the parties have not agreed otherwise since the Contract does 

not include a choice of law clause. 

48. In light of the above, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

49. The concept of équité (or ex aequo et bono) used in Article 187(2) PILA originates from 

Article 31(3) of the Concordat intercantonal sur l’arbitrage3 (Concordat),4 under which 

Swiss courts have held that arbitration en équité is fundamentally different from 

arbitration en droit :  

“When deciding ex aequo et bono, the arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”

5
 

50. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case”.6  

51. This is confirmed by Article 15.1 of the BAT Rules in fine according to which the 

arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

52. In light of the foregoing matters, the Arbitrator makes the following findings. 

                                                

3
  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 

PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

4
  P.A. KARRER, Basler Kommentar, No. 289 ad Art. 187 PILA. 

5
  JdT 1981 III, p. 93 (free translation). 

6
  POUDRET/BESSON, Comparative Law of International Arbitration, London 2007, No. 717, pp. 625-626. 
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6.2 Findings   

53. It is not necessary, in order to determine this dispute, for the Arbitrator to refer to and 

make findings on all of the various matters on which the Parties have made 

submissions. Accordingly, in this section the Arbitrator sets out his analysis in relation 

only to those matters on which it has been necessary for him to make findings in order 

to determine this dispute. The above notwithstanding, the Arbitrator notes that he has 

reviewed all the evidence and arguments submitted by the Parties, whether expressly 

referred to in this section or not. 

54. Before considering the substantive issues raised by the Claimant, the Arbitrator must 

make a finding on the Respondent’s submissions that it is not a party to the Contract 

on which the Claimant’s claims are based, and not subject to BAT’s jurisdiction. 

6.2.1 Is the Respondent a party to the Contract? 

55. The Respondent has submitted that the Contract in dispute is between the Claimant 

and a legal entity called FUND, and that there is no agreement between the Claimant 

and ANO, or the Claimant and the Respondent. 

56. The Arbitrator is not persuaded by the Respondent’s submissions for the following 

reasons: 

(i) the Contract is clearly stated to be between the Claimant and “Basketball Club 

‘Spartak’”, represented by its Executive Director, Mr Proskurnin; 

(ii) the Respondent has provided no evidence in support of its submission that 

FUND was the counterparty to the Contract. The Arbirtator notes that, at the 

time of execution of the Contract, Mr Proskurnin was also the Executive 

Director of FUND. However, the Arbitrator does not consider this fact alone to 
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be evidence that FUND rather than the Respondent was the counterparty to 

the Contract. In addition, the Respondent has failed to articulate clearly (or 

with any supporting evidence) whether it considers that FUND and the 

Respondent were one and the same entity at the time of execution of the 

Contract. In fact, throughout its Answer, it refers to them as separate entities; 

and 

(iii) the Claimant has provided evidence of the Respondent having acknowledged 

its obligations to the Claimant under the Contract. In particular, the Claimant 

has provided a copy of a written settlement proposal made by the Respondent 

on 24 May 2013 which includes the statement that “the Club acknowledges its 

debt towards the Player from a season 2011-12…”. The Claimant has also 

submitted that representatives of the Respondent acknowledged debts owed 

to the Claimant pursuant to the Contract in a telephone call with the Claimant’s 

representative on 5 May 2014. The Respondent has not made any 

submissions in response to these points. As such, the Arbitrator has no 

reason to doubt the veracity of the Claimant’s submissions in this regard. 

57. The Respondent has also submitted that it became a new legal entity when it was re-

registered with the relevant leagues and competitions under the name ‘Autonomous 

Non-Commercial Organisation Basketball Club Spartak’ pursuant to the Rights 

Transfer Agreement. The implication of this submission is that, as a new legal entity, it 

is not a party to the Contract. 

58. The Respondent has provided no evidence in support of this submission. Rather, from 

the evidence submitted by the Parties, it appears that the Respondent continued to 

operate, and be known, as BC Spartak following execution of the Rights Transfer 

Agreement. In the Euroleague registration form for the 2013/14 season (provided by 

the Respondent), the Respondent is referred to as Club: Spartak, and on the Eurocup 

website, the Respondent continued to operate as BC Spartak for the 2013/14 season. 
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In addition, the Arbitrator notes the Claimant’s submission that none of the players 

managed by the Claimant’s agent were notified of the re-registration or that the 

Respondent was, allegedly, a new legal entity. 

59. Accordingly, the Arbitrator finds that the Respondent is a party to the Contract, and 

bound by the arbitration clause in the Contract.  

6.2.2 The alleged agreement between the Respondent and FUND 

60. The Arbitrator notes the Respondent’s submission that it has an agreement with FUND 

to manage and defend these proceedings on its behalf and negotiate a financial 

settlement. The Respondent has not provided any evidence of the alleged agreement 

allowing it to negotiate a financial settlement, despite the Arbitrator’s request. The 

Arbitrator, therefore, is unable to make any findings in relation to its scope and any 

award he decides to make in this arbitration must be made against the Respondent.  

61. The Arbitrator notes that, subject to the terms of the alleged agreement, it may be open 

to the Respondent to seek reimbursement from FUND of any payment it is ordered to 

make to the Claimant in this arbitration, once it has complied with the award. 

6.2.2 Unpaid salary 

62. There is no dispute regarding the outstanding part of the final salary instalment due 

under Art. 4 of the Contract. The Respondent has accepted that it is due and payable. 

The Arbitrator, therefore, finds that the Claimant is entitled to the claimed payment. 

6.2.3 Rental expenses 

63. Art. 9.2 of the Contract requires the Respondent to provide the Claimant with an 



 

 

 

 

 

 

Arbitral Award  23/30 
BAT 0539/14  

apartment for the duration of the Contract, and to cover the associated rental, utilities 

and tax charges. It also requires the Claimant to approve the “assigned” apartment. 

64. The Respondent contends that, at the start of the 2011/12 season, the Claimant 

selected an apartment and signed a rental agreement without the Respondent’s 

consent. However, the Respondent’s then General Manager and Director of Sport has 

stated in an affidavit submitted by the Claimant that prior approval from the 

Respondent for the apartment rental costs was sought and obtained. In the absence of 

rebuttal evidence from the Respondent, the Arbitrator has no reason to doubt the 

veracity of this statement.  

65. The Arbitrator acknowledges that Art. 9.2 of the Contract suggests that the process of 

providing an apartment should involve selection by the Respondent and approval by 

the player. It appears that, in this case, the prescribed process was not followed. 

However, the Arbitrator considers that the Claimant has provided a plausible 

explanation, namely that the Respondent could not pay expenses on behalf of the 

Claimant until his work permit had been received and, for this reason, asked the 

Claimant to enter into the rental agreement on the basis that he would be reimbursed 

by the Respondent. 

66. Further, despite denying liability for the rental expenses, the Respondent has offered 

(on FUND’s behalf) to reimburse the Claimant a “reasonable amount” for rental 

expenses incurred during the period he was in Russia. The Respondent has not 

specified what it considers to be a ‘reasonable amount’ but, in the settlement proposal 

made on 24 May 2013, offered to pay USD 19,000.00 in full and final settlement of all 

claims. The Arbitrator also notes that the claimed rental expenses are the same as 

those covered by the Respondent for the previous season according to submissions 

from the Claimant. 

67. In any event, the Arbitrator does not consider the fact that the Claimant was out of 
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Russia for a substantial period of time due to injury to be sufficient justification for 

refusing to cover pre-approved rental costs.  For these reasons, the Arbitrator finds that 

the Claimant is entitled to reimbursement of his claimed rental expenses in full. 

6.2.4 Medical expenses 

68. Pursuant to Art. 9.3 of the Contract, the Respondent is required to provide the Claimant 

with medical insurance. The Respondent has submitted that the Claimant incurred the 

claimed medical expenses outside of the policy and outside of Russia without prior 

approval. 

69. The Claimant has submitted that he has not received a copy of the insurance policy or 

any information about its terms. He has also submitted that he obtained permission 

from the Respondent to receive medical treatment in Serbia for the [injury] (on the 

basis that it was cheaper) prior to incurring any costs. The affidavit of the Respondent’s 

then General Manager and Director of Sport (provided by the Claimant) confirms that 

prior approval was obtained from the Respondent for treatment and reimbursement of 

the costs.  

70. The Respondent has not submitted any witness or documentary evidence to rebut 

these assertions and has not provided a copy of the insurance policy. As such, the 

Arbitrator is unable to make any findings on the scope of the insurance but notes that 

there is no suggestion that the Respondent failed to obtain such insurance. 

71. On the evidence submitted, the Arbitrator considers that it was reasonable for the 

Claimant to proceed on the assumption that his medical expenses (for which he had 

sought and obtained prior approval from the Respondent) would be reimbursed 

regardless of the operation of the insurance policy. The Arbitrator finds that the 

Claimant is entitled to reimbursement of the claimed medical expenses. 
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6.2.5 Bonuses 

72. Art. 10 of the Contract provides for a performance-related bonus to be paid to the 

Claimant where the Respondent makes the final four of the Russian Cup, and another 

bonus to be paid where the Respondent makes the final four of the Eurocup, provided 

the Claimant has “taken part in the particular competition”. 

73. The Claimant submitted statistics showing that he participated in four games in the 

Eurocup (www.eurocupbasketball.com/eurocup) and two games in the Russian Cup 

(translated). The Respondent has provided no evidence in support of its submission 

that the Claimant did not play in the Eurocup competition. 

74. The Arbitrator does not accept the Respondent’s submission that, on the basis that the 

Claimant only played in some of the Russian Cup games, he should only receive a 

proportion of the Russian Cup bonus. The wording of Art. 10.2 of the Contract is clear: 

bonus payment is only contingent on taking part in the competition; there is no 

reference to game time or number of games played. In addition, the Respondent has 

provided no evidence to suggest that it is common practice to award a proportion of a 

bonus where a player has not competed in all games in the competition.  

75. For these reasons, the Arbitrator finds that the Claimant is entitled to payment of both 

claimed bonuses, in full, pursuant to Art. 10.1 of the Contract. 

6.2.6 Fines 

76. The Claimant disputes the propriety of two fines imposed on him by the Respondent; 

one for failing to attend the Respondent’s offices to sign work visa documentation and 

one for alleged team underperformance. In response to the Arbitrator’s request, the 

Claimant provided a copy of the Respondent’s Rules. 

http://www.eurocupbasketball.com/eurocup
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77. The Respondent’s Rules do not contain a provision for imposing fines for failure to 

attend the Respondent’s offices for administrative purposes. However, Art. 11.1 of the 

Contract requires the Claimant to “execute coach/management orders concerning 

professional duties of the Player” and Art. 15 requires the Claimant to “carry out all 

necessary actions to execute documents and gain a working permit…”. The Arbitrator 

also notes that the Claimant has not disputed the ability of the Respondent to impose 

such a fine, but rather the basis on which it was imposed. 

78. The Arbitrator is not compelled by the Claimant’s submission that he was not informed 

of the need to sign further documents or of the fine. The Respondent has provided a 

copy of a ‘Formal Note of Evidence’ dated 17 April 2012 setting out the alleged 

offences and the date on which the Claimant was required to sign the documents.  As 

such, the Claimant has failed to persuade the Arbitrator that this fine should not have 

been imposed. 

79. With regards to the fine imposed on the team for poor performance, the Arbitrator notes 

that neither the Respondent’s Rules nor the Contract specifically provide for the 

imposition of such a fine.  However, the Arbitrator also notes that the Claimant has not 

disputed the ability of the Respondent to impose the fine. 

80. The Claimant has also not disputed the basis on which the fine was imposed on the 

team. Rather, he disputes the basis on which is was imposed on him personally. The 

Arbitrator does not accept the Claimant’s submission that he should have been exempt 

from the fine given that he was out injured for part of the season. The Arbitrator finds, 

ex aequo et bono, that just as the Claimant is entitled to receive team performance-

related bonuses despite not playing for part of the season, he should also be subject to 

team performance-related fines. The Arbitrator also notes the Respondent’s 

submission that the rest of the players accepted the fine. 

81. For these reasons, the Arbitrator considers that the Claimant is not entitled to 
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reimbursement of the fines.  

6.2.7  Conclusion and quantum 

82. Accordingly, the Arbitrator finds ex aequo et bono that the Claimant is entitled to 

receive payment for: 

(i) the final salary instalment pursuant to Art. 4 of the Contract; 

(ii) the claimed rental expenses pursuant to Art. 9.2 of the Contract; 

(iii) the claimed medical expenses pursuant to Art. 9.3 of the Contract; and 

(iv) the Eurocup bonus and Russian cup bonus in full pursuant to Art. 10 of the 

Contract. 

83. The Arbitrator finds that the Claimant is not entitled to reimbursement for the two fines 

imposed by the Respondent. 

7. Costs 

84. Article 17.2 of the BAT Rules provides that the final amount of the costs of the 

arbitration (which include the administrative and other costs of BAT and the fees and 

costs of the BAT President and the Arbitrator) shall be determined by the BAT 

President and may either be included in the award or communicated to the Parties 

separately.  It also provides that “the fees of the Arbitrator shall be calculated on the 

basis of time spent at a rate to be determined by the BAT President from time to time”. 

85. On 13 September 2015, pursuant to Article 17.2, and taking into account all the 
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circumstances of the case, including the time spent by the Arbitrator, the complexity of 

the case and the procedural questions raised, the BAT President determined the 

arbitration costs in the present matter at EUR 8,000.00. 

86. Article 17.3 of the BAT Rules provides that, as a general rule, the award shall grant the 

prevailing party a contribution towards its reasonable legal fees and expenses incurred 

in connection with the proceedings. In doing so, “the Arbitrator shall primarily take into 

account the relief(s) granted compared with the relief(s) sought and, secondarily, the 

conduct and financial resources of the parties.” 

87. Considering that the Claimant was awarded 82% of the sums he claimed, the Arbitrator 

considers it is fair that the Respondent bear 82% of the costs of the arbitration 

advanced by the Claimant.  

88. The Claimant has submitted an account of costs for EUR 3,554.53 (including the non-

reimbursable fee of EUR 2,000.00 and attorney fees of USD 1,706.25 (converted to 

Euros using the published exchange rate as at 4 August 2015)) in legal fees and 

expenses. The Arbitrator considers it appropriate to make a costs award that reflects, 

in the first instance, the success rate of the Claimant in this case. Considering that the 

Claimant was awarded 82% of the sums claimed, the Arbitrator considers it is fair that 

82% of his legal fees and expenses be borne by the Respondent.   

89. The Arbitrator notes that the Respondent failed to pay its share of the Advance on 

Costs, and failed to respond to both Procedural Orders. However, given the uncertainty 

about the Respondent’s current financial status (and the possibility that it may be in 

formal bankruptcy proceedings), the Arbitrator does not consider it appropriate to make 

further adjustments to the costs award. 

90. Therefore, the Arbitrator decides the Respondent shall pay to the Claimant: 
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i. EUR 6,560.00 as reimbursement of arbitration costs advanced by the Claimant; 

and 

ii. EUR 2,914.71 as a contribution towards the Claimant’s legal fees and 

expenses. 
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8. AWARD 

For the reasons set forth above, the Arbitrator decides as follows: 

1. BC Spartak St. Petersburg is ordered to pay to Mr. Nikola Dragovic 

EUR 22,005.00 net. 

2. BC Spartak St. Petersburg is ordered to pay to Mr. Nikola Dragovic 

USD 15,000.00 net. 

3. BC Spartak St. Petersburg is ordered to pay to Mr. Nikola Dragovic 

EUR 6,560.00 as reimbursement of the advance on costs.  

4. BC Spartak St. Petersburg is ordered to pay to Mr. Nikola Dragovic 

EUR 2,914.71 as a contribution towards his legal fees and expenses.  

5. Any other or further-reaching requests for relief are dismissed. 

Geneva, seat of the arbitration, 12 October 2015 

 

 

Raj Parker 

(Arbitrator) 

 


