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1. The Parties 

1. Mr. Marco Diviach is a professional basketball player (hereinafter referred to as “the 

Player” or “Claimant 1”). 

2. Sigma S.r.l. is a basketball Agency (hereinafter referred to as “the Agent” or “Claimant 

2”). 

3. Azzurro Basket Napoli 2013 SSADRL is an Italian basketball club (hereinafter referred 

to as “the Club” or “the Respondent”).  

2. The Arbitrator 

4. On 24 February 2014, Prof. Richard H. McLaren, the President of the Basketball 

Arbitral Tribunal (the "BAT") appointed Mr. Quentin Byrne-Sutton as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence.    

3. Facts and Proceedings 

3.1 Summary of the Dispute  

5. On 8 August 2012, the Claimants and the Club entered into an Agreement (the 

“Agreement”) for three seasons (2012/2013, 2013/2014 and 2014/2015), whereby the 

Player was entitled to total net salaries of EUR 40,000 for the 2012/2013 season, 

EUR 55,000 for the 2013/2014 season and EUR 70,000 for 2014/2015 season, while 

the Agent would receive per season a commission to be paid in two equal installments 

on 30 November and 30 April and representing 10% of the Player’s total salary for the 

corresponding season.  
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6. On 19 September 2012, assisted by the Agent, the Player also signed the standard 

Legadue employment contract (the “Legadue Contract”).    

7. During the 2012/203 season, the Club played in the second-tier Italian professional 

league named “Legadue”. At the time, the Club existed under the name “Biancoblu 

Basketball Club Bologna” and had its seat in Bologna.  

8. However, in June 2013, the Legadue was dissolved.   

9. At the same time, the Club applied to the Italian Basketball Federation to change its 

name, corporate form and seat, with a view to taking on its current name and having its 

seat in Naples (instead of Bologna), from where it intended to participate in the 

amateur Lega Nazionale Pallacanestro (“LNP”). 

10. In July 2013, the Italian Basketball Federation accepted the Club’s application and the 

corresponding transformation of its corporate identity. Thus, the new entity took over all 

the rights and obligations of the prior entity. 

11. On 6 August 2013, the Club notified the Player in writing, as follows, that he was 

required to join the team in Naples on 18 August 2013 for a pre-season training camp 

and a medical examination:  

“Marco Diviach is called up for August 18, 2013 at 6pm at Jemming Complex, located in 
Napoli, Via del Serbatoio Scudillo 10 (Tangenzlale Exit Napoli – Zona Ospedaliera). Here 
below the web site of Jemming for the map of the complex, www.jemming.com. The 
medical examination will take place on August 19-20. The athlete will leave for the 
Preseason Camp in Ariano Irpino (AV) on August 20, 2013”.    

12. On 17 August 2013, the Club however sent the Player new written instructions 

indicating as follows that he should not join the team:  

“With the present one we are informing you to suspend you from the meeting established 
in Napoli on August 18 at 6pm in Jemming and we are also authorizing you not to be 
present for the next three weeks of training camp. We will follow up with further 
communications”. 

13. According to the Player, on 17 August 2013 he was in the process of travelling from 
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Trieste (where his parents are domiciled) to Naples by car to join the team when he 

received a phone call from his Agent informing him of the Club’s decision to cancel his 

invitation to the pre-season camp; with the result that he turned back.  

14. On 26 August 2013, the Player’s Counsel put the Club on notice that by refusing to 

allow the Player to join the team it was breaching its obligations under the Agreement 

and exposing itself to a claim for damages in front of the BAT. 

15. On 4 September 2013, the Club’s Counsel replied in substance that the Club had no 

contractual obligations towards the Player because, further to the Legadue being 

dissolved, the Italian Basketball Federation had informed all concerned parties that 

existing long-term employment contracts of Players in that league were void, and, in 

addition, he was not registered with the Club under its new identity and it was known 

that he was seeking to join another club for the next season.   

16. On 5 and 12 September and on 30 October 2013, the Player’s Counsel sent further 

notices to the Club, which remained without response. 

17. According to the Club, settlement discussions took place in October 2013 at the 

Agent’s offices during which the Club offered the Player the opportunity to become a 

member of the team but the latter refused on the basis that he wished to quit 

professional basketball at the end of his studies in order to pursue other career 

choices. 

18. The Player contends he unsuccessfully searched for a new club for the 2013/2014 

season and therefore decided to engage in a six-month training course between 

December 2013-June 2014 linked to the field of his university studies, while planning to 

look for a new club for the 2014/2015 season.                    
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3.2 The Proceedings before the BAT  

19. On 5 February 2014, the BAT received the Claimants’ Request for Arbitration as well 

as the non-reimbursable fee of EUR 2,000.      

20. The Claimants paid the full amount of the Advance on Costs in an amount of 

EUR 10,000, i.e. paid their own share and substituted for the Respondent.   

21. During the course of the proceedings, the Respondent duly filed its Answer and both 

parties replied to questions from the Arbitrator. They also began without prejudice 

discussions regarding a possible amicable settlement.  

22. By Procedural Order of 4 June 2014, further to the Parties indicating that the settlement 

discussions were unsuccessful and having submitted their statements of costs, the 

exchange of documents was declared completed.   

4. The Positions of the Parties 

4.1 The Claimants’ Position 

23. The Claimants submit in substance that they are contractually guaranteed and owed 

the amounts being claimed.   

24. In their Request for Arbitration, the Claimants requested the following relief: 

“For the reasons outlined above, that Mr. Marco Diviach asks the Club Azzurro Napoli 
Basket 2013 SSADRL, to pay the amount of € 55,000 net of all taxes and charges or any 
other amount that is deemed to justice. 

To this amount the 5% interest from the date of the application to the date of actual 
payment must be added. 

It is also right of Mr. Diviach to receive reimbursement of legal fees and costs for this 
arbitration which should not be less than € 9,500.00. 

For these reasons, the credit of Mr. Diviach against the Club Azzurro Napoli Basket 2013 
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SSADRL, amount to € 64,500.00 (sixty four thousand and five hundred), net of any tax 
and withholding tax or any other amount of justice, plus interest […] 

Similarly, for the reasons given above, Sigma S.r.l. – Represented by Dr. Matteo 
Comellini – requires Club Azzuro Napoli Basket 2013 SSADRL, to pay the sum of € 
7,500.00, plus VAT (22%), thus amounting to € 9,150. 

To this amount an interest of 5% must be added; calculated as follows: the sum of € 
2,000.00 plus VAT from the day of 30.04.2013 to the date of actual payment and the sum 
of € 5,500.00 plus VAT from the day of the application to the actual payment date.” 

4.2 The Respondent's Position 

25. The Respondent submits that the BAT lacks jurisdiction because the Legadue Contract 

superseded the Agreement and does not contain an arbitration clause in favour of the 

BAT. It also submits in substance that for reasons of Italian law and under the Italian 

Basketball Federation regulations the dispute is not arbitrable due to the exclusive 

competence reserved to a Permanent Board of Conciliation.  

26. In the alternative and on the merits, the Respondent submits in substance that all long-

term contracts between basketball clubs and players/agents in the Legadue became 

void under the regulations dissolving the Legadue, meaning the Club had no further 

contractual obligations towards the Claimants beyond the 2012/2013 season, and that 

in addition the Player was never registered with the Club under the new corporate 

identity it acquired to play in the Lega Nazionale Pallacanestro from a new base in 

Naples. 

27. Furthermore, the Respondent alleges that the Player suffered no damages because he 

had decided he was going to interrupt his career as a professional basketball player 

and, in any event, he did not meet his duty to mitigate damages.      

28. In its Answer, the Respondent concluded and requested relief as follows:  

“[…] Reject all claims as unfounded in fact and in law.  

In alternative, considering the circumstances and the conduct of the parties, minimize the 
sum to be paid to the athlete […]”.         
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5. The Jurisdiction of the BAT 

29. Article 9 of the Agreement contains an arbitration clause which reads as follows:  

“This Agreement contains the entire agreement between the parties and there is no oral 
or written inducements, promises or agreements except as contained herein. In the case 
of Any (sic) dispute arising from or related to the present contract shall be submitted to 
the Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law (PIL), 
irrespective of the parties’ domicile. The language of the arbitration shall be English. The 
arbitrator upon appeal shall decide the dispute ex aequo et bono.” 

30. The Arbitrator finds there is no evidence that the parties intended the Legadue Contract 

to supersede the Agreement and govern the substance of their contractual relationship 

in any manner, while it appears from the circumstances that the Legadue Contract was 

only signed for the purpose of meeting the formal requirement of registering with the 

Legadue their contractual relationship in a standardized form. In other words, the 

Parties intended their mutual rights and obligations to be entirely governed by the 

Agreement. 

31. Neither has the Club established that the Agreement was avoidable by the Club or 

invalid as a matter of Italian law which the Arbitrator would be bound to apply or as a 

result of the Legadue being dissolved after the 2012/2013 season; and, in any event, 

under the Swiss Private International Law Act (“PILA”) governing these arbitration 

proceedings, an arbitration agreement is deemed independent from the contract in 

which it is embodied in the sense that the invalidity or nullity of the contract does not 

automatically affect the validity of the arbitration agreement.  

32. For the above reasons, the Arbitrator finds that the Agreement and the arbitration 

clause contained therein remained applicable between the parties notwithstanding the 

signature of the Legadue Contract and the subsequent dissolution of the Legadue.   

33. Furthermore, the claims made in front of the BAT in these proceedings are arbitrable. 
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Indeed, the claims are of financial nature as required by article 177 of the PILA, and 

under the foregoing provision of the lex arbitri only claims which by nature violate Swiss 

international public policy may not be arbitrated, which the Arbitrator finds is not the 

case of disputes arising out of a player’s contract between a professional athlete, an 

agent and a sports club.  

34. In relation to the foregoing, it also is noteworthy that under the PILA: “As the legislator 

has chosen a criterion of arbitrability which depends on the nature of the dispute and 

not on the law governing it, restrictions and prohibitions regarding the arbitrability of the 

dispute provided by the foreign law do not in principle have to be taken into account” 

(see Christoph Müller, International Arbitration: A Guide to the Complete Swiss Case 

Law, Schulthess, 2004, p. 21; see also e.g. P.Lalive/J.-F. Poudret/C. Reymond, Le 

droit de l’arbitrage interne et international en Suisse, Payot 1989, ad. Art. 177, p. 308). 

A fortiori, therefore, the fact that the Italian Basketball Federation regulations – which 

are not State law – may deem the Permanent Board of Conciliation they institute to 

have exclusive jurisdiction over disputes between clubs and players does not prevent 

claims deriving from such disputes from being arbitrable in front of an arbitration 

tribunal such as the BAT whose proceedings are governed by the PIL.    

35. Finally, the Arbitrator finds that the claims being made fall within the material scope of 

article 9 of the Agreement forming the arbitration agreement and that such clause was 

accepted by all the parties to the dispute and is formally valid due to being made in 

writing.     

36. For the foregoing reasons, the Arbitrator finds that the arbitration agreement 

constituted by article 9 of the Agreement is currently applicable between the parties, 

that it is valid in form and substance and that the subject matter of the dispute is 

arbitrable, meaning that he has jurisdiction to adjudicate the dispute.                
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6. Discussion 

6.1 Applicable Law – ex aequo et bono 

37. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 

38. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

39. Article 9 of the Agreement includes a sentence providing that if and when any dispute 

is submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

40. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought against 

the Club.  

6.2 Findings 

41. It is uncontested that the Club never paid the principal amounts being claimed by the 

Player and the Agent under the Agreement.  

42. As a preliminary matter, the Arbitrator finds that the Club has not established that the 

Agreement was avoidable by the Club as a result of the Legadue being dissolved after 

the 2012/2013 season or that the parties intended the Legadue Contract to take 

precedence over the Agreement. On the contrary, the Arbitrator finds that the parties 

intended the Agreement, which is much more detailed, to take precedence – or they 

would never have signed it in addition to the Legadue Contract – while at the same 
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time it would be contrary to good faith for a party to voluntarily sign an agreement in 

parallel to the Legadue standard contract and then invoke the latter as being exclusive 

and mandatory.   

43. Thus, the Arbitrator finds, ex aequo et bono, that the Club’s financial obligations under 

the Agreement remained applicable despite the fact that the parties also signed the 

Legadue Contract and notwithstanding the dissolution of the Legadue.   

44. Furthermore, the Arbitrator finds it was the Club’s responsibility to enable the Player to 

be registered as a player of the Club under its new form, since it took the initiative of 

changing its corporate identity, and of taking over all the rights and obligations of the 

Club under its former identity. The evidence indicates that the Club also understood 

that to be the case, since, under its new corporate identity and as a member of the LNP 

which it had integrated for the forthcoming 2013/2014 season, it initially convened the 

Player to the pre-season camp at its new base in Naples. 

45. Finally, in relation to the Club’s financial obligations, the Arbitrator finds that the Club 

cannot allege that a newly acquired “amateur” status under the LNP prevented it from 

employing/paying the player under the Agreement for the 2013/2014 season, given that 

the Club itself has conceded that under its current status and identity it pays at least 

one player up to an amount of EUR 100,000 and that article 1 of the Agreement implied 

that if for any reason the Player was qualified as an “amateur athlete” this would not 

prevent him from being paid.  

46. For the above reasons, the Arbitrator finds that the amounts being claimed are in 

principle contractually owed under the terms of the Agreement.  

47. That said, the Arbitrator finds that in this case, for reasons of fairness, several 

circumstances warrant a reduction of the amount to be paid.  

48. One circumstance is the dissolution of the Legadue, which was a matter beyond the 

Club’s control and which quite seriously affected its organization and status.  



 

 

 

 

 

 

Arbitral Award     11/13 
(BAT 0524/14) 
 
 

49. A second circumstance is that although there is no proof that the Player wished to give 

up professional basketball altogether, as the Club is alleging, it is clear from his own 

statements that the Player was interested in pursuing other professional training – as 

he declares to have done by accepting a six-month job between December 2013 and 

June 2014 (in exchange for a symbolic monthly remuneration of EUR 750) because he 

could allegedly not find another club for the new season.  

50. The third circumstance is that the Player has not produced any convincing evidence 

that he tried hard to find a new club for the 2013/2014 season, although it was clear by 

September 2013 – at the beginning of the season – that the Club was not willing to 

perform the Agreement or offer him a new contract under equivalent financial terms.  

51. For the above reasons and in light of all the circumstances of this case, the Arbitrator 

finds it fair that the claims of the Player and of his Agent relating to the 2013/2014 

season both be reduced by 50% and that interest for late payment at 5% p.a. run on 

such amounts (consistent with BAT jurisprudence) from 1 September 2013, whereas 

the Agent’s claim for the outstanding payment of EUR 2,000 relating to the 2012/2013 

season must be allowed in full, with interest 5% p.a. running from the day after the due 

date, i.e. from 1 May 2013 onwards.   

52. Accordingly the Player’s claim will be admitted in an amount of EUR 27,500 

(EUR 55,000 x 50%) and the Agent’s in an amount of 4,750 (EUR 2,000 + 5,500 x 

50%).  

7. Costs  

53. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 
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54. On 28 July 2014 – pursuant to Article 17.2 of the BAT Rules and taking into account all 

the circumstances of the case, including the time spent by the Arbitrator, the complexity 

of the case and the procedural questions raised – the BAT President determined the 

arbitration costs in the present matter to be EUR 7,890. 

55. Considering the Claimants prevailed in 50% of their claims which they had to recover 

by engaging in arbitration proceedings, the Arbitrator finds it is fair that 25% of 

arbitration costs be borne by the Club and that it be required to cover its own legal fees 

and expenses as well as 50% of the Claimants’ reasonable legal fees and expenses.  

56. Given that the Claimants paid advances on costs of EUR 10,000 as well as a non-

reimbursable handling fee of EUR 2,000 (which will be taken into account when 

determining the Claimant’s legal fees and expenses), while the Club failed to pay any 

advance on costs, the Arbitrator decides that in application of article 17.3 of the BAT 

Rules:  

(i) BAT shall reimburse EUR 2,110 to the Claimants, being the difference between 

the costs advanced by it and the arbitration costs fixed by the BAT President;  

(ii) The Club shall pay EUR 1,972 to the Claimants, being 25% of the arbitration 

costs fixed by the BAT President; 

(iii) The Club shall pay to the Claimants EUR 7,500 (2,000 for the non-reimbursable 

fee + 5,000 for 50% of reasonable legal fees) representing the amount of its legal 

fees and other expenses.  

  



 

 

 

 

 

 

Arbitral Award     13/13 
(BAT 0524/14) 
 
 

8. Award    

For the reasons set forth above, the Arbitrator decides as follows:    

1. Azzurro Basket Napoli 2013 SSADRL shall pay Mr. Marco Diviach as 
compensation EUR 27.500.00, plus 5% interest per an num on such amount 
from 1 September 2013 onwards.  

2. Azzurro Basket Napoli 2013 SSADRL shall pay Sigm a S.r.l. as compensation 
EUR 2,000.00, plus interest at 5% per annum on such  amount from 1 May 
2013 onwards. 

3. Azzurro Basket Napoli 2013 SSADRL shall pay Sigm a S.r.l. as compensation 
an amount of EUR 2,750.00, plus interest at 5% per annum on such amount 
from 1 September 2013 onwards. 

4. Azzurro Basket Napoli 2013 SSADRL shall pay join tly to Mr. Marco Diviach 
and Sigma S.r.l. an amount of EUR 1,972.50 as reimb ursement for their 
arbitration costs.   

5. Azzurro Basket Napoli 2013 SSADRL shall pay join tly to Mr. Marco Diviach 
and Sigma S.r.l. an amount of EUR 7,500.00 as a con tribution to their legal 
fees and expenses.  

6. Any other or further-reaching requests for relie f are dismissed.  

 

Geneva, seat of the arbitration, 30 July 2014 
 

 

 

Quentin Byrne-Sutton 
(Arbitrator) 

 

            


