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1. The Parties 

1.1 The Claimant 

1. Mr. Fedor Likholitov is a professional basketball player (hereinafter referred to as “the 

Player” or “the Claimant”).  

1.2 The Respondent 

2. Basketball Club Krasnye Krylya Samara (hereinafter also referred to as “the Club” or 

“the Respondent”) is a professional basketball club in Russia.  

2. The Arbitrator 

3. On 24 February 2014, Prof. Richard H. McLaren, the President of the Basketball 

Arbitral Tribunal (the "BAT"), appointed Mr. Quentin Byrne-Sutton as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 1 August 2011, the Club and the Player entered into a “Labour Contract of 

Professional Basketball Player” (the “Labour Contract”), which was duly registered with 

the Russian Basketball Federation.  

5. On 15 August 2011, the Club and the Player entered into a Supplementary Agreement 

N°4 for the 2011/2012 season (the “Agreement”), whereby the latter would receive a 
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total net salary of USD 495,000, to be paid in 10 monthly installments as listed in the 

payment schedule, 5,000 Russian rubles (“RUB”) net for each victory in an official 

game in which the Player formed part of the roster as well as USD 5,000 net as “Top 8 

BEKO PBL bonus”.  

6. According to the Player, at the end of the 2011/2012 season, he was still owed a total 

amount of USD 91,262 (USD 86,262 as outstanding base salaries + USD 5,000 as the 

“Top 8 BEKO PBL bonus”) and RUB 125,000 due for each victorious game in which he 

had formed part of the roster.   

7. On 14 August 2012, the Club sent an accounting to the Player by email in which it 

recognized the foregoing amounts as those that remained due according to its 

accounting department.    

8. On 2 October 2012, the Club sent a letter to several members of the team, including 

the Player, in which it acknowledged owing the Player an amount equivalent to 

RUB 2,700,000. In this letter the Club stated it was having financial difficulties and 

requested the Player to accept payment in monthly installments of RUB 350,000, from 

25 October 2012 to 25 May 2013. On the basis of the RUB/USD exchange rate of that 

day (2 October 2012), RUB 2,700,000 represented USD 86,670, i.e. an amount very 

close to the debt previously recognized by the Club as being owed to the Player for his 

base salary.   

9. However, despite the Club having made such settlement proposal, the Player alleges it 

made no further payments. 

10. Consequently, the Claimant decided to file a request for arbitration to claim the 

amounts he deems to remain contractually owed.       

3.2 The Proceedings before the BAT  

11. The Player filed a Request for Arbitration dated 1 January 2014, in accordance with the 
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BAT Rules.    

12. By letter of 3 March 2014, the BAT requested each party to pay an Advance on Costs 

in an amount of EUR 4,500. 

13. The Player paid his share of the Advance on Costs and substituted for the Club’s non- 

payment of its share.  

14. Despite being given several opportunities to file an Answer and being reminded that 

“[…] according to Art. 14.2 of the BAT Rules the Arbitrator may proceed with the 

Arbitration even if the Respondent fails to submit an Answer or to submit his Answer in 

accordance with Art. 11.2 of the BAT Rules”, the Club failed to file any Answer.  

4. The Positions of the Parties 

4.1 The Claimant’s Position 

15. The Player submits in substance that the amounts he is claiming are contractually due 

under the Agreement and remain outstanding.   

16. In his Request for Arbitration dated 1 January 2014, the Player requested the following 

relief: 

“3.1. 86262 USD dollars representing the basic salary outstanding balance due the 
Claimant. 

The Claimant hereby demands that the above balance shall be link to the minimal interest 
rate of 5% per year starting July 1st 2012. 

3.2. 5000 USD representing Top 8 Beko PBL bonus outstanding balance due the 
Claimant.  

The Claimant hereby demands that the above balance shall be link to the minimal interest 
rate of 5% per year starting July 1st 2012. 

3.3. 125000 Russian Rubles representing twenty five winning official games outstanding 
balance due the Claimant.  
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The Claimant hereby demands that the above balance shall be link to the minimal interest 
rate of 5% per year starting July 1st 2012. 

3.4. Legal fees and expenses reimbursement (including attendance fees and any costs 
payable to the BAT). “ 

4.2 The Respondent's Position 

17. As previously stated, despite several invitations to do so, the Club has not made any 

submissions in these proceedings. 

5. The Jurisdiction of the BAT 

18. As a preliminary matter, the Arbitrator wishes to emphasize that, since the Respondent 

did not participate in the arbitration, he will examine his jurisdiction ex officio, on the 

basis of the record as it stands1. 

19. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

20. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

21. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA2. 

22. The Claimant is invoking the jurisdiction of the BAT over the dispute on the basis of the 

arbitration clause contained under Article 11 of the Agreement, which reads as follows:  
                                                

1  ATF 120 II 155, 162. 
2  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523. 
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“Any dispute arising from or related to the present Supplementary Agreement shall be 
submitted to the FIBA Arbitral Tribunal (FAT) in Geneva, Switzerland, and shall be 
resolved in accordance with the FAT Arbitration Rules by a single arbitrator appointed by 
the FAT President. The seat of the arbitration shall be Geneva, Switzerland. The 
arbitration shall be governed by Chapter 12 of the Swiss Act on Private International Law 
(PILA), irrespective of Parties’ domicile. The language of arbitration shall be English. The 
arbitrator shall decide the dispute ex aequo et bono”.  

 
23. The foregoing arbitration agreement is in written form and thus fulfils the formal 

requirements of Article 178(1) PILA. Also, in accordance with Article 18.2 of the BAT 

Rules “Any reference to BAT’s former name ‘FIBA Arbitral Tribunal (FAT)’ shall be 

understood as referring to the BAT”. 

24. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration agreement under Swiss 

law (referred to by Article 178(2) PILA). Furthermore, the Arbitrator finds that the 

arbitration agreement covers the subject matter of the claim. 

25. For the above reasons, the Arbitrator finds he has jurisdiction to adjudicate the Player’s 

claims against the Club. 

6. Other Procedural Issues 

26. Article 14.2 of the BAT Rules specifies that “the Arbitrator may […] proceed with the 

arbitration and deliver an award” if “the Respondent fails to submit an Answer.” The 

Arbitrator's authority to proceed with the arbitration in case of default by one of the 

parties is in accordance with Swiss arbitration law and the practice of the BAT.3 

However, the Arbitrator must make every effort to allow the defaulting party to assert its 

rights.  

27. This requirement is met in the present case. The Respondent was informed of the 
                                                

3  See ex multis BAT cases 0001/07; 0018/08; 0093/09; 0170/11. 
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initiation of the proceedings and of the appointment of the Arbitrator in accordance with 

the relevant rules. It was also given sufficient opportunity to respond to Claimant’s 

Request for Arbitration, and to his Account on Costs. Respondent, however, chose not 

to participate in this Arbitration. 

7. Discussion 

7.1 Applicable Law – ex aequo et bono 

28. With respect to the law governing the merits of the dispute, Article 187(2) PILA 

provides that the parties may authorize the Arbitrators to decide “en équité” instead of 

choosing the application of rules of law. Article 187(2) PILA is generally translated into 

English as follows: “the parties may authorize the arbitral tribunal to decide ex aequo et 

bono”. 

29. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

30. Article 11 of the Agreement includes a sentence providing that if and when any dispute 

is submitted to the BAT: “The arbitrator shall decide the dispute ex aequo et bono”.  

31. Consequently, the Arbitrator shall decide ex aequo et bono the claims brought by the 

Player against the Club in this arbitration.  

7.2 Findings 

32. Despite having had ample opportunity to make submissions, the Respondent did not 

contest the Player’s allegations as to the facts of his claim, nor did it challenge the 

evidence adduced in that connection.  
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33. Furthermore, on their face, the content of the Agreement, of the Club’s email of 14 

August 2012 and of its letter of 2 October 2012, all confirm the reality of the Player’s  

allegation that he is still owed the three amounts being claimed (USD 86,262, as base 

salaries + USD 5,000 as a bonus + RUB 125,000 as a bonus for his participation in the 

team’s winning games).  

34. There is a small difference in amount of debt acknowledged in the Club’s written 

communications of 14 August and 2 October 2012, however the latter represented a 

form of settlement proposal and there is no evidence that the Club made any payments 

to the Player in the period between the two foregoing dates.  

35. Thus, the Arbitrator finds that the amounts claimed as being owed are established.  

36. In keeping with BAT jurisprudence, interest at 5% per annum will be awarded on the 

three amounts and the Arbitrator finds it fair that such interest run from 1 July 2012 as 

requested by the Player, since the last payment owed to him under the Agreement 

became due on 15 June 2012.  

8. Costs  

37. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs. 

38. On 22 Junel 2014, pursuant to Article 17.2 of the BAT Rules, the BAT President 

determined the arbitration costs in the present matter to be EUR 4,920.00. 

39. Considering that the Claimant entirely prevailed in his claim, it is fair that the fees and 

costs of the arbitration be borne by the Club and that it be required to cover its own 

legal fees and expenses as well as make a contribution to those of the Claimant in an 

amount of EUR 3,000, i.e. an amount considered reasonable in the circumstances of 

this case.  



 

 

 

 

 

 

Arbitral Award  9/10 
(BAT 0512/14) 
 
 

40. Given that the Claimant paid advances on costs of EUR 9,000 as well as a non-

reimbursable handling fee of EUR 2,000 (which will be taken into account when 

determining the Claimant’s legal fees and expenses), while the Club failed to pay any 

advance on costs, the Arbitrator decides that in application of Articles 17.3 and 17.4 of 

the BAT Rules:  

(i) BAT shall reimburse EUR 4,080.00 to the Claimant, being the difference between 

the costs advanced by him and the arbitration costs fixed by the BAT President.  

(ii) The Club shall pay EUR 4,920.00 to the Claimant, being the difference between 

the costs advanced by him and the amount he is going to receive in 

reimbursement from the BAT. 

(iii) The Club shall pay to the Claimant EUR 5,000.00 (2,000 for the non-reimbursable 

fee + 3,000.00 for legal fees) representing a contribution to his legal fees and 

other expenses. The total amount awarded does not exceed the maximum 

compensation stipulated in Article 17.4 of the BAT Rules for cases of this value. 
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9. AWARD  

 For the reasons set forth above, the Arbitrator decides as follows: 

1. Basketball Club Krasnye Krylya Samara shall pay Mr.  Fedor Likholitov 
USD 86,262.00, net of tax, as compensation for outs tanding salaries, plus 
interest at 5% per annum on such amount from 1 July  2012 onwards. 

2. Basketball Club Krasnye Krylya Samara shall pay Mr. Fedor Likholitov 
USD 5,000.00, net of tax, as compensation for an ou tstanding bonus, plus 
interest at 5% per annum on such amount from 1 July  2012 onwards. 

3. Basketball Club Krasnye Krylya Samara shall pay Mr. Fedor Likholitov 
RUB 125,000.00, net of tax, as outstanding game bon uses, plus interest at 
5% per annum on such amount from 1 July 2012 onward s. 

4. Basketball Club Krasnye Krylya Samara shall pay Mr. Fedor Likholitov an 
amount of EUR 4,920.00 as reimbursement for his arb itration costs.  

5. Basketball Club Krasnye Krylya Samara shall pay Mr. Fedor Likholitov an 
amount of EUR 5,000.00 as a contribution to his leg al fees and expenses. 

6. Any other or further-reaching requests for relie f are dismissed. 

 Geneva, seat of the arbitration, 2 July 2014 

 

Quentin Byrne-Sutton  
(Arbitrator) 


