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The Parties

The Clalimant

Mr. Saso Ozbolt ("Claimant”) is a professional basketball player who was engaged by
KK Unlon Olimplja Ljubljana {"Respondent”) by an agreement dated 31 August 2009
covering the seasons 2009/2010 and 2010/2041.

The Respondent

The Respondent is a professional basketball club with its address at Celovska Cesta N.
25, 1000 Ljubljana, Slovenia.

The Arbitrator

On 7 April 2010, the President of the FIBA Arbitral Tribunal {the "FAT") appointed Mr.
Klaus Reichert as arbitrator (hereinafter the "Arbilrator”) pursuant to Article 8.1 of the
Rules of the FIBA Arbitral Tribunal (hereinafter the "FAT Rules"}, Neither of the Parties
has raised objections to the appointment of the Arbitralor or to hls declaration of
indepandence,

Facts and Proceedings

Background Facis

Claimant and Respondent entered into an agreement dated 31 August 2009 (“Player
Agresment”) whereby the lalter engaged Claimant as a professional player for the
2608/2010 and 2010/2011 seasons.
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5.  The relevant paris, for the purposes of this arbitration, of the Player Agreament are as
follows (taken out of sequence):

Arbltrat Award
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XI. ARBITRATION

In case of disputes on the present Agreameant the partles will take all measures to solve
them hy negotlations. If the dispute helween the pariles is not resolved by way of
negotiailons then It should be resolved in accordance with the FIBA Arbitral Tribunal
{FAT} as follows: Any dispute arising from or relaled to the present conlract shall be
submitted fo the FIBA Arbfiral Tribunal (FAT) In Geneva, Swilzerland and shalf be
resolved in accordance with the (FAT) Arbllratlon Rules by a single arblirator appoinfed
by tho FAT Prosidont. The seal of {lie arbilralion shall be Geneva, Swilzedand. The
arbitration shall he governed by Chapler 12 of the Swiss Act on Private Internafional Law
(PIL}), irraspective of the parlles domlcile. The fanguage of the arbilration shall he English,
Awards of llie FAT can bho appealod fo the Courl of Arbilralion for Sport (CAS) In
Lausanne, Swilzerland, The pariles exprassly walve recouse to the Swiss Fedsral
Tribunal against awards of the FAT and against decisions of the Court of Arbiiration for
Sport {(CAS) upon appeal, as provided In Adicle 192 of the Swiss Act on Privale
Infernalionat Law. The arbitralor and CAS upon appeal shall docide the dispute ox aeqio
el bono.f...J

il. GUARANTEED NO-CUT CONTRACT

This is a guaramteod no-cut contract, The Club agraes that this contract Is no-cut, which
means that neither the Glub nor the League can terminate this conlract even if any infury
or liiness hefalls on the Player or In case the Player fails to reach an expecled level of
performance.

il TERM OF AGREEMENT

The term of this contract shall he considered avalfable for the period from the date of the
execition of this agreement and shalf continue for the perfod which covers the 2009/2010
and 2010/2011 baskethall seasons. {....]

V. SALARY COMPENSATION

For the 2009/2010 baskelhall season, the Club accepis lo pay a guaraniead net salary of
€ 160,000 (One Hundred and fiily Thousand Euros) Net o the Player [a seriss of
milestones {ten in all} Is set out for the staged payment of that sum starling on 15
September 2009 and concluding on 15 Juna 2610]

The last payment of € 15.000 {Fiffeen Thousand Euros) nel must he pald nof fater than
on 15™ June 2010, Payments which are recelved 5 (five) days lator than the stated dates
shall be subjject lo a penally of € §0.00 {fifty Euros) per day. In case of scheduled
pavments not heing made by the Club within 10 (ten) days of the schedulad payment, the
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Playar shall bo enliffed fo all moneys in accordance with Hie Conltract, but shall not have
to perform In praclice sessfons or games unlll all ssheduled payments have been mado
plus appropriate penalfies and such non-performance wilf nof be consldered a hreach of
conlract. In the event thal payments are nof made by Club, within 15 (fifteen) days of the
schoduled payments dale, player shall immediately be enfited to the fulf salary and shalf
have no futher obligations to the Club. The Club shall retfain no rights lo the Player
axcepl for the obligation fo pay all salary and bonuses under the ferms of this Contract.

[ond
V. BONUS COMPENSATION

[A set of specific targets are set out and If achleved Claimant was to be paid certain
bonus paymants]

Xll. GOVERNING LAW

This contract shall be interpreted and enforced in accordance with the law of Switzerfand,

3.2, The Proceedings hefore the FAT

6,

Claimant filed a Request for Arbitration dated 25 March 2010 in accordance with the
FAT Rules, and on 29 March 2010 the non-reimbursable fee of EUR 3,000.00 was duly
paid. The Request for Arbitration sought payment of various sums slated to be then
dus from the Respondent to the Claimant. Claimant also foreshadowed that there
would be further amounts due pending the conclusion of the case,

On 12 April 2010 the FAT informed the Parties that Mr. Klaus Reichert had been
appointed as the Arbitrator in this matter, and fixed the amount of the advance on costs
fo be paid by the Pariies as foliows:

"Clalmant (Mr Ozbolt) EUR 3,000

Respondent (KK Union Ollmplifa Ljubljana} EUR 3,000"

In addition on 12 April 2010, the FAT sent the Request for Arbitration, fogether with the
Exhibiis thereto, to the Respondent. In the covering letter the FAT nalified the
Respondent that the Answer was due, in accordance with Article 11.2 of the FAT

Atbiteal Award
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Rutes, by 10 May 2010. These documents were sent by fax and by emall to the
Respondent.

On 19 April 2010 Claimant paid EUR 3,000.00 as directed in respect of the advance on
costs. The Respondent did not pay its share of the advance on costs.

The Respondent did not delfiver an Answer by 10 May 2010.

By letier from the FAT dated 14 May 2010 the Claimant was invited to pay the
Respondent's share of the advance on costs no later than 25 May 2010.

On 19 May 2010, Clalmant paid the Respondent’s share of the advance on costs in the
amotunt of EUR 3,000.00.

On 1 June 2010, considering that nsither of the Parlies had solicited a hearing, the
Arblitrator declded not to hold a hearing and to deliver the award on the basis of the
written submissions. The Arbitrator accordingly issued a procedural order providing that
the exchange of documents was completed and Inwiting the Partles to submit thelr cost
accounts no later than 10 June 2010,

On 3 June 2010, Claimant submitted his cosis as follows: Legal Fees totalling EUR
4,608.83; Non-reimbursable handling fee pald to FAT of EUR 3,000.00; advances on
cosls EUR 6,000.00,

The Respondent did not submit Its account of costs.

By letter dated 21 June 2010 from FAT, the Arbitrator requested, for clarification
purposes, certain information from the Claimant: (a) whether Claimant received any
payments from Respondent after the commencement of the arbitration; and (b} the
request for retief in respect of payments which were dus to Claimant after 25 March
2010.

Arbitral Award
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17.  In answer o the request for clarification, Claimant stated by letter dated 22 June 2010
that he did not receive any payments from Respondent after the flling of the Request
for Arbitration. The lsfter set out the following computation for the relief:

- fo pay to the Claimant € 104.123,52, net, as his remuneralion referred o 2009/2010
sport season unfil June 23% 2010, in addition to further amounts occumred until the end
of the prasont proceeding;

- to pay to the Claimant € 41.250,00, as penally for the delays in the payments of the
axpirad rates, in addition fo the other penallles occurred until the end of the present
proceeding;

- to pay fo the Claimant the inferests since expired day of every due payment;

- fo pay the arbitration proceeding total costs and fo refund the costs anlicipated by the
Claimant;

- fo pay the legal foas and expenses paid by the Claimant to clo the arbifration

18. By emalil dated 26 June 2010, Claimant updated his claim for relief as follows:

- fo pay lo the Claimanit € 100,335,112, nel, as his remunerafion refenred to 2009/2010
sport season unfil June 28" 2010, in addition to further amounts cocurred unfil the end
of the present procesding;

- fo pay to the Clalmant € 6.500,00, net, as extra amounts due as honus;

- fo pay fo the Claimant € 41.250,00, as penally for the delays in the payments of the
expired rates, in addition to the other penallies occurred until the end of the present

Arbfteal Award
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proceeding;
- lo pay o the Claimant the inlerests since expired day of every due payment;

- {o pay the arbilration proceeding total costs and o refund the costs antlcipated by the
Claimant;

- fo pay the legal fees and expensas pald by the Claimant lo do the arbitratlon.

By letter dated 1 July 2010 frem FAT, Respondent was offered an opportunity to
comment no later than 7 July 2010. No comment was received from Respondent by
thal date.

The Positions of the Parties

The Position of the Claimant

The position of Claimant Is very simple. He says he was not paid In due time in
accordance with the specific milestones set out in the Player Agresment. These missed
deadlines for payment have given rise {o ceriain agreed penallies, Further, and in his
last comnunication, he seeks payinent of certain bonuses. Finally he seeks interest,
costs and expsnses,

The claims for relief as finally forimulated are recorded in paragraph 18 above.

Respondent's Position

The Respondent has not participated in this arbilration. It is clear from the record in this
case that all emalls and faxas sent by FAT have not been returned, bounced back or

Arbitral Award
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otherwise give any indicalion that Respondent did not receive them. It is therefore clear
that Respondent did not participate in this arbitration at lts own alection,

Jurisdiction and Other Procedural Issues

Pursuant to Arlicle 2,1 of the FAT Rules, “itlhe seat of the FAT and of each arbifral
proceeding before the Arbilrafor shall he Geneva, Swilzerland”. Hence, this FAT
arbitratlon is governad by Chapter 12 of the Swiss Act on Private Internationat Law
(PILA).

6.1. The Jurtsdiction of FAT

5.1.1 Review ex officio

24,

25,

As a preliminary mattor, the Arhitrator wishes to emphasize that he will examine his
jurisdiction ex officio, on the basis of the record as it stands'.

The jurisdiction of the FAT presupposes the arbitrabllity of the dispule and the
existence of a valid arbifration agreement between the parties.

6.1.2 Arbitrahility

26,

The Arbitrator finds that the dispute referred to him is of a financial nature and is thus
arbitrable within the meaning of Artlele 177(1) PILA%

ATF 120 1l 153, 162,
Dadislon of the Fedesal Tribunal 4P.230/2000 of 7 Febraary 2004 reported In ASA Bullelin 2001, p. 523.

Asbiteal Avard
Q085710 FAT 8/18



W Ave Basterbell

FIBA Arbitral Trlbunal (FAT)

6.1.3 Formal and substantive valldity of the arbitration agreement

27.

28.

29,

30.

6.1,

31.

The existence of a valid arbilration agreement is to he examined in light of Ariicle 178
PILA, which reads as follows:

"l The arbilration agreement must be made in wiiling, by felegram, lelex, lelecopier or
any other means of communication which permits It to he evidenced by a ltext.

2 Furthermore, an arhitration agreement is valid if it conforins elther to the law chosen by
the pariies, or to the law goveming the subfect-malter of the dispute, in parlicular the
main conlract, or fo Swiss faw.”

The jurisdiction of the FAT over the present dispute results from the arbitration clause
{section XI of the Player Agreement) already described in paragraph 5 above,

The Player Agreament submitted with the Requast for Arbltration s In wrltten form and
thus the arblitration agreement fulfills the formal requirements of Article 178(1) PILA.

With respect to substantive validity, the Arbitrator consliders that there is no indication
in the file that could cast doubt on the valldily of the arhitration agreement as between
Claimant and Respondent under Swiss law {referred to by Arficle 178(2) PILA).

Discussion

Applicable Law — ex aequo ef bono

With respect to the law governing the merits of the dispute as hefween Claimant and
Respondent, Article 187(1) PILA provides that the arbitral tribunal must decide the case
according to the rules of law chosen by the parties or, in the absence of a cholce,
according to the rules of law with which the case has the closast connection. Article
187(2) PILA adds that the parfles may authorize the arbilrators to decide "en &quité”
Instead of choosing the application of rules of law. Article 187(2) PILA is generally
franslated into Engtish as follows:

Arbilral Avard
0085H0 FAT o/18
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“the parttos may authorize the arbitral tribunal fo decide ex aequio ot hono”.

32. Under the heading "Applicable Law®, Article 15.1 of the FAT Rules reads as fallows:

“Unloss the partles have agreed otherwise the Arbilrator shall decide the dispule ex
aesquo et bono, applying general consideralions of justice and fairmess without reference
to any particutar national or Infernational flaw,”

33. As already noted above, the Player Agreement provides that the Arbitrator shall decide
the dispute “ex aeqtto el bono”. Consequently, the Arbitrator shall decide ex aequo of
hono the issues submitted to him In this arbitration.

34, His necessary to make reference, at this stage, to section Xl In the Player Agreement:

"This contract shall he inlerprefed and enforced in accordance with the law of
Swifzorland.”

This provision has not heen argued by the Parties as displacing or superseding the
provisions of section Xl of the Player Agresment which expressly provides for a
decislon by an arbitrator under the principles of equity known as ex aequo ef hono.
indeed the Request for Arbilration makes it clear that only section X! of the Player
Agresment is invoked in respect of the dispute between the Partles. Even if the point
had been taken by one of the Parties in this matter, section XIl does not, by its terms,
displace the express choice of the Parlies that the substance of any dispute arising out
of thelr Agreements should be decided ex asquo et bono. The Arbifrator therefore finds
that the authorization to decide the dispute ex aequo ef bono prevails over the isolated
reference to Swiss law in the Player Agreement.® The concept of "équité” (or ex aequo

Ses also FAT decision 0063/08 dated 19 February 2010 Fisher and Entersport Managemenl Inc. v. KK
Vojvodina Stbijagas; FAT Declston 0030/09 dafed 12 May 2009, Vujanie vs. Dynamo Moscow, p.11; FAT
Daclslon 0031/09 dated 12 May 2009, Misarovic and Ristanovic vs. Dynamo Moscow.

Arbitrat Award
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af hono) used in Article 187(2} PILA originates from Article 34(3) of the Concordat
intercantonal sur {'arbitrage”’ (Concordat)®, under which Swiss courts have held that
arbltration "en dquits” s fundamentally different from arbilration “en droit™:

*When deciding ex asquo et bono, the Arbilrators purstie a conceplion of justice which is
not inspired aby the rufes of law which are in force and which might even he conirary fo
fhosa rules.”

In substancs, it is generally considered that an arbitrator deciding ex aeguo ef bono
racelvas "a mandate to give a declsion based exclusively on equity, without regard to
legal rules. Instead of applying general and abstract rules, hefshe must stick io the

circumstances of the case™.’

This is confirmed by Article 15,1 of the FAT Rules according to which the Arbitrator
applies “gensral consideralions of justice and faimess wilhout reference fo any
particilar national or intemnationai faw'.

In fight of the foregoing considerations, the Atbitrator makes the findings below.

6.2. Findings

6.2,1 Discusston and conclusion on the facts

38,

The Arbitrator Is enfirely satisfied that the factual basis of the claims of Clalmant is well

That is, the Swiss slatute that governed International and domeslic arbilralion before the enaciment of the PH.A.
Today, the Concordal governs exclusively demaslic arbilration,

P.A. KARRER, Basler Kommentar, No. 289 ad Arl. 187 PILA.
JdT 1981 1, p. 93 {free lranstation).
POUDREW/BESSON, Comparalive Law of Internalional Arbitration, London 2007, No., 717, pp. 626-626.

Arbileal Award
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founded. No challenge is made by Respondent to any of Claimant's claims, arguments
or exhibits.

There is a notable fealure of this case. Claimant filed the Request for Arbltration during
the course of the 2009/2010 season while continuing to play for Respondent. In many
other FAT cases parties had gone thelr separate ways and claims were for playing
services already rendered. in this case Claimant sought, as of the date of the Request
for Arbitration, payment of sums apparently yet to fall due by reason of the prescribed
milestones. Upon closer inspection of the Player Agreement though there is a specific
provision, in section 1V, which effectively brings about an accelerated triggering of the
liabilities of Respondent. Paymenis which are received 5 (five) days later than the
stated dates shall be subject to a penally of € 50.00 (fifty Euros) per day. In case of
schedufed payments not being made by the Club within 10 (ten) days of the scheduled
payment, the Player shall be entlitfed to all moneys in accordance with the Confract, but
shall not have to perform in practice sessions or games until ail scheduled payments
have been made plus appropriate penallies and such non-performance will not be
consldered a breach of contract. In the event that payments are not made by Club,
within 15 (fifleen) days of the scheduled payments date, player shall immediately be
enfitled to the full salary and shall have no further obligations fo the Club. The Club
shall retain no rights to the Player except for the obligation to pay all salary and
honuses under the tenns of this Coniract.

Given the failure by Respondent to pay on time, the specific provisions of this Player
Agresment triggered a liabilily to pay Claimant ali moneys in accordance with the
Contract. There is no requirement on the part of Claimant to cease playing in such
cireumstances, rather it seems to be at his choice whether or not to praciice or play.
Indeed it is to his credit: (a) that he continued to play noiwithstanding the failure by
Respondent in large measure to pay him the agreed remuneration; and (b) that he did
not claim sums extending into Season 201072011,

Arbilral Award
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Therefore, Respondent owes to Claimant a net amount of EUR 100,335.12 as
autstanding salaries for the 2008/2010 season.

As regards bonus payments for specific achievements by Claimant these are
substantiated by the latest submissions put before the Arbifrator, and are not
challenged by Respondent,

The claim for penalty sums, which claim as presently liquidated totals EUR 41,250.00,
presents some inifial conceptual difficulties. it is a litle unclear from the Player
Agreement whether the penally of EUR 50.00 per day operates independently in
respect of each milestone salary payment, or If it is only EUR 60.00 per day which
operates even if more than two milestones are missed. The claim as arliculated by
Claimant in this regard amounts to EUR 41,260.00. This approach of the Claimant
suggests a cumulative charging of penalties, so in effect by the end of the first Season,
Respondent might be exposed to penalties of EUR 800.00 per day if it had missed
paying each of the ten monthly salary milestones. The interpretation of the Player
Agreement, upon reflection, seems consistent with that approach. Any other
Interpretation effsctively rewards Respondent for non-payment. The final amount of
penalties sought by Claimant is up to the date which reprasents the end of the present
praceadings. The claim for EUR 41,2560.00 was last stated on 26 June 2010. However,
it is not clear what is the relevant penalty sum per day should be after that date. It has
not heen stated what the appropriate figure is by reference fo exact number of missed
milestone payments. In such circiimstances the claim for penalties as liguidated and
ascertained in the amount of EUR 41,250.00 is the extent of the relisf wﬁich will he
ordered in this regard.

Finally, this case is confined to ils specific facts and circumstances as ragards the
provisions of the Player Agreement In Issus. It Is not a precedent for the bringing of an
arbitration mid-season,

Asblical Avrard
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8.2.2 Discusslon of ex aequo ef bono and the relevant principles for this Arbitration

45,

48.

47,

48,

The Arbitrator has identified the principal consideration which reflects justice and
fairness for the purposes of this Arbitcation.

it is a matter of universal acceptance that pacfa sunt servanda, l.e., that parties who
entared into contracls are bound by their tarms. Observance of obligations enfered into
is a fundamental and integral matter commeon throughout all civilized nations and legal
systems. Without such a principle, commerce, honesty, and the integrity of dealings
would ali but vanish. it is just and fair that when parties enter Into the sort of contracts
which they did in this matier, than the provisions of such contracts should be observed,

In respect of Claimant It is unquestionably the case that Respondent was obliged to
pay him a fotal amount of EUR 150,000.00 by way of ten equal installments for the
2009/2010 Season. Missed or late payments triggered penalties and also, after a
certain period of time, a liability for all money due under the Player Agreement,
Additionally if certain performance goals were achieved the Respondent was bound to
pay bonuses to Claimant,

Respondent Is obliged to adhere fo the contractual obligations it entered into with
Claimant, Respendent signed the Player Agreement with Claimani, who commenced
playing and continued to play the 2009/2010 Season for it, and in return clearly has the
legitimate snfitlement to be paid the sums of money agreed hetwsen the Parties, It is
certainly not good enough for the Respondent to have pari-pald the sums it agreed to
pay Claimani. Short-changing Claimant is unacceptable in the light of Respondent's
contractuai obligations and the principle of justice and equity noted above. Indeed the
Parties specifically bargained for penalties in the event of late payments. In that regard
and with that in mind, the claim for interest on the part of Claimant falls to be
considered. It is well founded as a principle of universal application that a party who is
deprived of a due sum of money is entitled to some recompense (in addition to an

Arbliral Awarg
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order for payment of the principal). This is widely referred to as interest. However, in
the spegcific circumstances of this Player Agresment the Parties agreed to penalties in
the amount of EUR 50.00 per day for late payment in respect of each missed milestone
running concurrently. This appears to be a just and reasonable compensation for late
payments under the Player Agreement and any further interast charges would, in the
opinian of the Arbitrator, be both overly complex and overly burdensome.

Costs

Arlicle 19.2 of the FAT Rules provides that the final amount of the costs of the
arbitration shail be determined by the FAT President and may either be included in the
award or communicated to the parties separately, Furthermore, Article 19.3 of the FAT
Rules provides that the award shall determine which parly shall bear the arbitration
costs and in what proporlion; and, as a general rule, it shall grant the prevailing party a
contribution towards its reasonable legal fees and expenses Incurred in connection with
the proceadings.

The lsgal fees in the amount of EUR 4,508.83 claimed by Claimant have not been
challenged by Respondent. Further, in the context of the overall value of this dispute
and the complexities raised by the specific provisions of the Player Agreement, these
fees appear reasonable and appropriate in the circumstances.

On 21 July 2010 - considering that pursuant to Article 19.2 of the FAT Rules “the FAT
President shall determine the final amount of the costs of the arbitration which shall
Inchide the adminisirative and ofher costs of FAT and the fees and costs of the FAT
President and the Arbitrator", and that "the fees of the Arbitrator shall be caloulated on
the hasis of time spent at a rale to he determined by the FAT President from time to
fime”, taking Into account all the circumstances of the case, Including the time spent by
the Arbitrator, the complexity of the case and the procedural questions raised - the FAT

Atbitrat Award
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President determined the arbilration costs in the present matter to be EUR 3,328.00.

52.  Considering that Claimant prevailed in the entirety of his claims, it s appropriate that
the Respondent should hear a corresponding burden of the arbitration costs and also
be similarly responsible for the non-reimbursable fee.

93. As the arbitration costs are fixed by the FAT President at EUR 3,328.00 and the total
sums paid to FAT (excluding the non-reimbursable fee which will be taken into account
when conslidering Claimant's legal fees and expenses) were EUR 86,000,00, that [eaves
a figure of EUR 2,672.00 which can be repaid to Claimant.

54.  The Arbitrator decides that in application of arlicle 19.3 of the FAT Rules:
()  FAT shail pay EUR 2,672.00 to Claimant by way of reimbursement;

(i}  Respondent shall pay to Claimant an amount of EUR 3,328.00 (EUR 6,000.00 —
EUR 2,672.00) as relmbursement of arbitration costs;

(i) Respondent shall pay Claimant an amount of EUR 7,508.83 (EUR 4,508.83 +
3,000.00) in respect of legal fees and expenses.

Arbitral Award
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8. AWARD

For the reasons set forth above, the Arbitrator decides as follows:

1.

amount

=]
D
-

KK Union Olimpija Ljubljana shall pay Mr. Saso Ozbolt a
(salary) of EUR 100,335.12.

|

KK Union Olimpija Ljubljana shall pay Mr. Saso Ozbolt a net amount
(bonus) of EUR 6,500.00.

KK Union Olimpija Ljubljana shall pay Mr. Saso Ozbolt an amount
(penalties) of EUR 41,250.00.

KK Union Olimpija Ljubljana shall pay to Mr. Saso Ozbolt an amount of EUR
3,328.00 as reimbursement of arbitration costs.

KK Union Olimpija Ljubljana shall pay Mr. Saso Ozbolt an amount of EUR
7,508.83 in respect of legal fees and expenses.

All other or further requests for relief are dismissed.

Geneva, seat of the arbitration, 23 July 2010

Arbitral Award
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Notice about Appeals Procedure

of. Artlcle 17 of the FAT Rules

which reads as follows:

"7, Appeal

Awards of the FAT can only be appealed to the Court of Arbitration for Sport (CAS),
Lausanne, Switzerland and any such appeal must bs lodged with CAS within 21 days
from the communication of the award, The CAS shall decide the appesl ex aequo ot
bono and in accordance with the Code of Sports-related Arbitration, in particular the
Special Provisions Applicable to the Appeal Arbitration Procedure.”

Arbifral Awared
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